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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Docket 11154 


In the Matter of 
Ovesseas National Axeways, Inc. 


Enforcement Proceeding 


Petition For Enforcement 


Bottum, an Enforcement Attorney of the Board, and that 


formal investigation by the Board of the alleged violations 
is in the public interest. ; 


Therefore, this petition for enforcement is docketed un- 
der the provisions of Rule 206 of the Rules of Practice in 
‘Economie Proceedings and an enforcement proceeding 
thereby is instituted so that the Board may determine 
whether any violations have been or are being committed 
as alleged in said complaint and whether the relief re- 
quested therein should be granted. 

Answer to the complaint is required by Rule 207 to be 
filed within fifteen (15) days after date of service of this 
petition. 

James ANTON 

James Anton 

Director 

Bureau of Enforcement 
Docketed: February 19, 1960 
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2 Complaint 


The undersigned Enforcement Attorney makes this com- 
plaint against Overseas National Airways, Inc., hereinafter 
called ONA, pursuant to the provisions of Rule 201 of the 
Rules of Practice in Economie Proceedings of the Civil 
Aeronautics Board, hereinafter called the Board, and, on 
information and belief, based upon ONA’s flight reports 
filed with the Board and upon other Board records, and 
upon informal investigations by members of the Board’s 
staff, alleges that: 


1. ONA was at all times herein mentioned and is now a 
corporation duly organized and existing under the laws of 
the State of Delaware, and having its principal office and 
place of business at Friendship International Airport, 
Baltimore, Maryland, and was and is now a citizen of the 
United States within the meaning of Section 101(13) of 
the Federal Aviation Act of 1958, as amended, heremafter 


called the Act. 


2. ONA was at all times mentioned herein and is now a 
supplemental air carrier authorized to engage in air trans- 
portation under authority of Letter of Registration 806, 
Supplemental Air Carrier Exemption 31, and a temporary 
certificate of public convenience and necessity issued to it 
by the Civil Aeronautics Board under the provisions of the 
Act, and pursuant to Order E-13436. 


3. By virtue of Order E-9744, as amended by Orders 
E-10161 and E-13436, ONA is granted the authority to 
engage in foreign air transportation only under the terms 
and conditions of the exemption granted in Part 291 of the 
Board’s Economic Regulations. 


3 4. The Act, and particularly Section 401(a) there- 

of, prohibits any air carrier from engaging in air 
transportation as defined by the Act, unless there is in 
force a certificate of public convenience and necessity or 


+ 


other authority, issued by the Board, authorizing said air 
carrier to engage in such air transportation. 

5. Part 291 of the Board’s Economic Regulations spe- 
cifieally prohibits any large irregular air carrier* from 
engaging in foreign air transportation of persons. 

6. Since June of 1958, ONA has operated numerous pas- 
senger flights in foreign air transportation for certain air 
carriers, foreign air carriers, or other carriers including, 
but not limited to, British Overseas Airways, British West 
Indian Airways, Air France, KLM Royal Dutch Airlines 
and United States Overseas Airlines. 

7. By reason of the conduct alleged in paragraph 6 of 
this complaint, ONA has violated Section 401(a) of the 
Act and Part 291 of the Economic Regulations. 

& Section 412 of the Act and Part 261 of the Economic 
Regulations provide that every air carrier shall file with 
the Board a true verified copy of, or complete memoran- 


dum of, every contract or agreement, affecting air trans- 
portation, between such air carrier and any other air car- 
rier, foreign air carrier, or other carrier, for the pooling 
or apportioning of traffic, service or equipment or for other 
cooperative working arrangements. 


9. The passenger flights alleged in paragraph 6 of this 
complaint were operated pursuant to contracts or agree- 
ments with the carriers referred to therein. None of such 
agreements have been filed in accordance with the provi- 

sions of Section 412 of the Act and Part 261 of the 
4 Economic Regulations. By reason of such failure 
to file these agreements, ONA has violated Section 
412 of the Act and Part 261 of the Economic Regulations. 


10. During the years 1958 and 1959, ONA has operated 
numerous cargo flights for certain air carriers, foreign 


4 The classification large irregular carriers was changed to supplemental air 
carriers by Order E-0744, which classification was continued by Order F-15436. 
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air carriers and/or other carriers. These carriers include, 
but are not limited to, Air France and KLM Royal Dutch 
Air Lines. 

11. The cargo flights alleged in paragraph 10 were oper- 
ated pursuant to contracts or agreements with the carriers 
referred to therein and provided for the pooling or appor- 
tioning of traffic, service or equipment or for other coopera- 
tive working arrangements. None of such agreements have 
been filed in accordance with the provisions of Section 412 
of the Act and Part 261 of the Economic Regulations. By 
reason of such failure, ONA has violated Section 412 of the 
Act and Part 261 of the Economic Regulations. 


WauerzrorE, upon the basis of the violations alleged 
above, the undersigned Enforcement Attorney respectfully 
prays that the Board: 


1. Order ONA to cease and desist from engaging in for- 
eign air transportation of persons in violation of Section 


401(a) of the Act and Part 291 of the Economic Regula- 
tions. 

2. Order ONA to cease and desist from entering into 
agreements with other air carriers, foreign air carriers, or 
other carriers, which agreements provide for the pooling 
or apportioning of traffic, service, or equipment or for 
other cooperative working arrangements, without filing 
such agreements with the Board according to the provi- 
sions of Section 412 of the Act and Part 261 of the Board’s 
Economic Regulations. 


3. Grant such other and farther relief as the Board may 
deem necessary and proper in the premises. 
Respectfully submitted, 
/s/ Joserx H. Borrum 


Joseph H. Bottum 
Enforcement Attorney 
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6 Answer To Complaint 


Pursuant to the provisions of Rule 207 of the Rules of 
Practice in Economic Proceedings of the Civil Aeronautics 
Board, Overseas National Airways, Inc. (ONA) states the 
following in answer to the allegations of the Complaint: 


1) ONA admits the allegations of Paragraphs 1, 2, 3, 4 
and 5. 


2) With respect to the allegations in Paragraphs 6 and 
7, ONA admits that it has operated passenger flights in 
foreign air transportation for certain foreign air carriers 
or certain other carriers since June of 1958, but is unable 
to tell from the allegation of Paragraph 6, since no specific 
fights are cited, whether or not it had exemption author- 
ity to operate such flights or whether exemption authority 
was even required. ONA requests that it be furnished with 
w ist of the specific flights with respect to which it is 
alleged that ONA has violated Section 401(a) of the Act 
and Part 291 of the Economic Regulations. 
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specified. ONA requests 
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violated Section 412 of 
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5) As alleged in Paragraph 10, ONA admits that during 
the years 1958 and 1959 it operated cargo flights for certain 
air carriers, foreign air carriers and/or other carriers. 

6) With respect to Paragraph 11, since no specific flights 
are cited, ONA is unable to determine which flights it is 
alleged were operated without agreements having been filed 
on aceordanece with the provisions of Section 412 of the Act 
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and Part 261 of the Economic Regulations, and ONA re- 
quests, therefore, that it be furnished a specific list of such 
flights. 
Respectfully submitted, 

Ramsay D. Ports, Jz. 

Ramsay D. Potts, Jr. 

Suaw, Prrrman, Porrs & MazcHLING 

Counsel for Overseas National Airways, Inc. 


8 Amended Answer To Complaint 


Pursuant to the provisions of Rule 207 of the Rules of 
Practice in Economic Proceedings of the Civil Aeronautics 
Board, Overseas National Airways, Inc. (ONA) states the 
following in answer to the allegations of the Complaint: 


1) ONA admits the allegations of Paragraphs 1, 2, 3, 
4and 5. 


2) With respect to the allegations in Paragraphs 6 and 


7, ONA admits that it has operated passenger flights in 
foreign air transportation for certain foreign air carriers 
or certain other carriers since June of 1958, but is unable 
to tell from the allegation of Paragraph 6, since no specific 
flights are cited, whether or not it had exemption authority 
to operate such flights or whether exemption authority was 
even required. ONA requests that it be furnished with a 
list of the specific flights with respect to which it is alleged 
that ONA has violated Section 401(a) of the Act and Part 
291 of the Economic Regulations. 


3) ONA admits the allegations of Paragraph 8. 


4) With respect to the allegations of Paragraph 9, ONA 
is unable to determine whether the contracts or agreements 
referred to in this Paragraph should have been filed under 
Section 412 of the Act and Part 261 of the Economic Regu- 
lations since no particular flights are specified. ONA re- 
quests that it be furnished a list of the flights with respect 
to which it is alleged that ONA has violated Section 412 
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of the Act and Part 261 of the Economic Regulations. 
9 5) As alleged in Paragraph 10, ONA admits that 

during the years 1958 and 1959 it operated cargo 
flights for certain air carriers, foreign air carriers and/or 
other carriers. 


6) With respect to Paragraph 11, since no specific flights 
are cited, ONA is unable to determine which flights it is 
alleged were operated without agreements having been 
filed in accordance with the provisions of Section 412 of the 
Act and Part 261 of the Economic Regulations, and ONA 
requests, therefore, that it be furnished a specific list of 


such fights. 
Respectfully submitted, 


Ramsay D. Ports, JE. 

Ramsay D. Potts, Jr. 

Suaw, Prrmax, Ports & MarcHirne 
Counsel for 

Ovenseas NationaL Airways, Inc. 


City of Washington 
District of Columbia, ss: 


Ramsay D. Potts, Jr., being first duly sworn, on oath 
deposes and says that he is Counsel for Overseas National 
Airways, Inc.; that he has read the foregoing Amended 
Answer to Complaint and knows the contents thereof; and 
that the matters and things therein stated are true of his 
own knowledge except such matters therein stated upon 
information and belief, and as to such matters, he believes 
them to be true. 

Ramsay D. Ports, Jz. 
Ramsay D. Potts, Jr. 


Subscribed and sworn to before me, this 8th day of 


March, 1960. 
Cuazistixe A. Korarski 
Notary Public 


My Commission expires July 31, 1962. 
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Excerpts From Transcript of Proceedings 
W. A. Hardenstine 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Potts: 


Q. Mr. Hardenstine, would you state for the rec- 
ord your name and position with Overseas National 
Airways, please? A. William A. Hardenstine, assistant 
vice-president, Operations Atlantic. 
e e e es ° e e e e e 
Cross-Examination 
o e e e e e e e 


Q. Mr. Hardenstine, you have testified that BOAC 
indicated or set up the times of departure and the 
points of departure and the point of destination, that they 
set the time, and that they had control of that. 
43 I would like to ask this question: You have your 
own operating specifications issued to you which, 
as I understand, tell you, for example, the altitude you 
have to have at certain airports and certain airports that 
you can go in and out of. 

Regardless of the instructions that BOAC might have 
issued, you still, did you not, have to conform to the oper- 
ating specifications of ONA on each and all of these 
flights? A. Yes, sir. 

Here, again, I was not directly in operations, but I am 
sure they were all flown on ONA’s operating specifications. 

Q. Am I correct in understanding that these operating 
specifications delimit the airports that you may enter and 
prescribe certain altitudes of approach and such as that, 
that you must follow? 
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In other words, these operating specifications have to be 
complied with and if BOAC issued you any instructions 
they would have to conform in any event to these operating 
specifications? You could not depart from your own oper- 
ating specifications regardless of what ONA requested; 
is that right? A. Regardless of what BOAC requested? 

Q. Regardless of BOAC? A. That is right, sir. 

Q. Mr. Hardenstine, is it not true that the agree- 

44 ments referred to in the stipulation set forth the 

conditions under which the flight was flown? A. The 
agreements—I have not read this—— 

Mr. Cannon: Mr. Potts? 

Mr. Potts: May I ask that the question be repeated? 

Mr. Cannon: Will the reporter please repeat the ques- 
tion? 

(The pending question, as heretofore recorded, was read 
by the reporter.) 

The Witness: The flights which were flown in 1958 were 
entered on an instrument which I think was entitled Craft 
Charter Agreement. Those that were operated in 1959 
were entered on an instrument which was entitled Aircraft 
Wet Lease Agreement. 

The instrument which was used in 1958 was the same and 
the only instrument used for any of our flights. We used 
it simply as an instrument to advise our accounting depart- 
ment how to bill and what flights were being operated. 

The conditions on the back of it were those under which 
we operated any charter fight and did not apply to 
the flights operated for BOAC. The conditions under 
which we operated the BOAC flights were those which we 
have stipulated here today. 


By Mr. Reilly: 


Q Will you take any one of those agreements and point 

out the particulars in which the performance, the 

455 actual performance of the flight varied from the 
written agreement? 
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Mr. Cannon: Now, in answering that question, Mr. Wit- 
ness, will you please conform to the requirements of the 
question. Take any one of these air charter agreements. 
Now, point out to the Examiner which one you are taking 
in answering your question. 

I don’t want you to get confused, but I want you to be 
certain now of what the question really means. 


By Mr. Reilly: 


Q. Take any one in 1958. 

Mr. Cannon: Counsel, will you please assist the witness 
in pointing out there exactly what agreement you are 
speaking of so that it will show on the reporter’s record. 
Which particular agreement is he referring to now? 

The Witness: The aircraft charter agreement I have 
here is dated 27 May 1958. It refers to Overseas H-684 
and Overseas H-685. 

Mr. Cannon: That is dated May 27, 1958; is that cor- 
rect? That is British Overseas Airways Corporation; is 
that correct? 

The Witness: Yes, sir. 

Mr. Cannon: All right, proceed, now. 

The Witness: No. 1 is true. 

Paragraph 1 of the conditions shown on the back of the 

charter form is true. 


46 By Mr. Reilly: 


Q. As regards No. 2% A. I would like to get an 

original copy here. 

Mr. Cannon: Now, what is your statement, Mr. Reilly? 

Mr. Reilly: The question was is it necessary for the 
witness to have help to answer the questions that I ask 
him, the help of counsel? 

Mr. Cannon: I don’t think it is necessary to have the 
help of counsel. 

What the Examiner desired was to have before the 
Examiner the exact agreement that the witness is testify- 


ab 


ing to as to the conditions that he now has before him, he 
has explained conditions No. 1—he has stated on the record 
what he believes that to be. 

Now, it is up to the witness without the assistance of 
counsel for the witness to go on through from 2 to 17, if 
that is the desire of the Enforcement Attorney, to adduce 
from the witness his position on those conditions. 

Ts that what you want done? 

Mr. Reilly: We want him to state how the actual flight 
waried from these conditions of the agreement. 

They have stated they were not flown according to this 
agreement. So we were interested in finding out in what 
respect they varied on any particular one he has agreed 

to disenss, this agreement marked S-1. 
47 Mr. Cannon: He has already stated as to condi- 
tion No. 1. Now, propound your question as to con- 
dition No. 2 and right on through these conditions, if that 
is what your cross-examina’ tion is, because that is part of 
the direct examination as the stipulation shows. 
Proceed. 
By Mr. Reilly: 

Q May I then ask, did No. 2 apply or not apply to that 
fight? A. No.2 did apply. 

Q Then as to No. 3 and so on? 

Mr. Potts: Mr. Examiner, there is a statement which 
was just made which I don’t want to stand unchallenged in 
the record. 

Mr. Cannon: Which statement are you referring to? 

Mr. Potts: The statement made by counsel for the Bu- 
rean of Enforcement that the witness had stated that 
the fight was not flown in accordance with the provisions 
contained in these conditions. 

I think what the witness said was that there were other 
conditions in addition to these. He did not say that the 
flight was not flown in accordance with these conditions. 
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We are determining now whether they were or were not 
flown. 

Mr. Cannon: All right, counsel, I want this understood. 

There is not going to be any discussion in the hear- 
48 ings of this case between counsel of what the inter- 
pretation is of what is said or is not said. 

Counsel for the Enforcement has the right to cross- 
examine. Now, counsel for Enforcement will be given his 
right at this time so that the agreement between both coun- 
sel may be reached as to the testimony of this witness. 

Is there any clarification necessary, taking into consid- 
eration what counsel has just stated, as to condition No. 1? 

Mr. Reilly: No, there is not. 

Mr. Cannon: All right, the record as stated by counsel 
for respondent in this case here will stand as on the record 
as he has stated. 

Now, proceed with your cross-examination, Counsel. 


By Mr. Reilly: 


Q. I will ask this question: Did all of these conditions 
on the reverse of the agreement apply to the flight in that 
agreement? A.I would say parts of these conditions 
apply. 

Q. Will you point out which? A. Condition 3 applied 
in part. It states in condition 3 that all expenses of oper- 
ating the aircraft, including remuneration expenses of 
operating personnel, operating costs, maintenance and re- 
pair expenses, airport dues, hangar charges, are also in- 
cluded in the charter price. 

In these particular cases the ground handling at 
49 the airport, the passenger handling, and the other 
expenses at en route stops, were paid and taken care 

of by BOAC. 

Condition 4, I don’t know what they are referring to here 
in the way of traffic regulations. However, in the portion 
referring to the captain of the aircraft having complete 
discretion concerning the load carried and its distribution, 
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I can only assume that in this case and in all cases that the 
captain would have to retain that discretion in order to 
operate under our own operating spec. 

Condition 5, I believe that our conditions of carriage as 
set forth in the traffic documents would provide for com- 
plete handling of passengers, checking in passengers, bag- 
gage handling, et cetera, which was done by BOAC. 

I would say that condition 6 was true. 

Q. May I interrupt and go back to 5 right now. 

Mr. Cannon: You are conducting the cross-examination. 
Proceed. I -want the record clear, that is all. 


By Mr. Reilly: 


Q. The last word in paragraph 5, does that refer to 
Overseas National Airway? A. I would say in these cases 
it would have to refer to both. 

Q. Towhom? A. To bothONA and BOAC. 

Q. Could you tell me why it would apply to both? 

50 A. My thought on this is that on a normal charter 
our requirement would be to provide all services. 

On a trip of this type we did not provide all the services. 

L assume that the services that we had to provide are set 
forth in the traffie documents of both carriers. 

Q. Then the interpretation of the word Carrier, in para- 
graph 5, instead of being explained by the word Carrier on 
the front sheet of the agreement, then you say is deter- 
mined by the traffic document? A. I am afraid I don’t 
understand your question. 

Mr. Cannon: Please clarify the question so that the wit- 
ness will have in his mind exactly what you are trying to 
elicit from him? 

Mr. Reilly: Will you withdraw that question, Mr. Exam- 
iner. He can go ahead with the next number. 6 I believe 
is self-explanatory. 

The Witness: 7 I would say is true. 

8, I would say that the operating personnel in certain 
cases could take orders from BOAC and did take orders 
from BOAC. 


15 
By Mr. Reilly: 


Q. On this particular flight, could you give me an exam- 
ple of such an instance? A. No, sir; I could not. 

Q. Will you please go on to the next number? 
51 A. To my knowledge there was no demurrage on 
these flights in any case. 

Condition 10, that I would say is true in that we certainly 
could not get any other carrier to provide us with substi- 
tute service in these cases without the consent of BOAC. 

Condition 11, actually the customs, police and publie 
health regulations for entering and departing this country 
were handled by BOAC with the passengers direct. 

Condition 12, I don’t know how that lability would pass. 

Condition 13, I would say that is true. 

Condition 14, this is a condition which I am sure no 
carrier would ever attempt to enforce. 

Q. Did it apply in this case, then? It was part of the 
agreement? A. It was a part of the agreement, yes, we 
were actually in this case, as in all cases, however, basically 
under a moral obligation to bring passengers from origina- 
tion to destination even though we had mechanical and 
other difficulties en route. 

Q. Did you have any legal obligation in that respect? 
A. That question has never come up. I don’t know. 

Mr. Cannon: Did it come up in this case? 

Now, let us get into specifics here, counsel, because 
52 _ the answers of the witness has stated not only in this 
particular agreement, but in other cases. 

Now, let us confine ourselves to this particular charter 
agreement so that we won’t go off in a fishing expedition 
as to what happened in other cases. 

We are talking about this particular charter agreement 
at this time. 

The Witness: To my knowledge it did not. 

Condition 15, I would say it is true in this case. 

Condition 16, BOAC could not be considered an agent 
and therefore I do not believe that 16 applies. 
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Condition 17, I assume would apply in case of any char- 
ter agreement. 
By Mr. Reilly: 


Q. In this particular one? 

Mr. Cannon: Did it apply here? Did 17 apply here or 
not, in this particular case? 

The Witness: Yes, sir. 

By Mr. Reilly: 

Q. In 1958 do you know of your own personal knowledge 
who in Overseas National Airways negotiated this agree- 
ment with BOAC? A. Yes, sir; in practically all cases I 
arranged with BOAC the dates and places of operations 

and signed the agreements. 
53 Q. Mr. Hardenstine, would you say that these con- 
ditions which we have just been through apply in 
the same way to all of the other flights that were the sub- 
ject of these agreements in 19587 A. Yes, sir. 

In other words, all the flights were operated under the 
same set of conditions. 

Q. Mr. Hardeastine, it is noted that the fights flown in 
1959, which are identified by Exhibits S-10 through S-19, 
inclusive, have a different set of conditions on the reverse 
and I would like to ask—do you have one of these? A. I 
have one. 

Q. I would like to ask if all of these enumerated condi- 
tions on the back of this form which is entitled Aircraft 
‘Wet Lease Agreement were observed in the performance 
of the subject flights of these agreements? A. Yes, sir; 
to the best of my knowledge, all the flights were operated 
under the wet lease terms and conditions. 

e oe e e 7 e e e e e 
91 Q In referring to Exhibit $222, which is the 

second paper in S-22, that is marked Continuation 
of Contract Terms and Conditions. 
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As I understand it, that is a part of your contract with 
TWA, isit not? A. Yes, sir. 

Q. That is not a contract with MATS; is that correct? 
A. That is correct. 

Q. I should like to ask this question: You refer to 
92 an agreement with MATS which qualifies you to per- 
form certain flights for it and it prescribes therein 

the conditions under which you would perform it. 

Do you look upon that as a contract then to go and sub- 
stitute for somebody else? That merely qualifies you to 
fly a MATS flight provided other conditions are met; is 
that not right? A. That is right. 

Q. In other words, if you were to qualify in your own 
right, in your own name, for a contract with MATS, you 
would have an agreement in your own name with MATS; 
is that correct, under those conditions and you would fly it 
under those conditions expressed by MATS if they called 
on you to perform it yourselves in your own name; is that 
right? A. Yes. 

Q. You would have a contract directly with MATS? 

Would that be in addition to these specifications and 
conditions laid out in the Air Force call contract type A 
agreements? A. I think I can clear that. First of all, 
MATS comes out, or did at this point, with a yearly set of 
conditions under which MATS flights could be operated. 
This gave the specifications as to the interior configuration 
of the aircraft, types meals, cabin service, and all other 

specifications required by them for any aircraft as- 
93 __ signed to MATS business. 
Now, this contract was standing for the year. 
MATS then could come out with a request for bid on so 
many passengers from point A to point B. The carriers 
would bid on this business and, if low bidder at that time, 
they were awarded one trip, two trips, whatever it hap- 
pened to be. 

They had to be operated then in accordance with this 

basic contract. 
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Q. Then ONA’s contract with MATS set out the condi- 
tions under which a subsequent contract with MATS would 
be operated; is that right? A. That is right. 

Q. I would like to ask you this questi : 

Did MATS come to Overseas National in any of these 
fights and ask you to perform because someone whom 
they held a contract, another carrier, was unable to per- 
form. ‘A I can*t answer that.” 


b=] Q. Mr. Hardenstine, would you say that the con- 
tract that existed for the performance of these 
different flights with the Air Force ran between the Air 
Force and that prime contractor, that the agreement was 
between the Air Force on the one hand and the carrier 
for whom you substituted on the other hand? A. Yes. 

Q. Would. you say that the Air Force in its agreement 
with ONA set out conditions that would be observed if 
and when ONA ever performed a fight for the Air Force 
or MATS? A. Yes. 

Qe Would you say that this Air Force call type contract 
was more in the nature of ification or qualifying you 
wed probably other carriers to perform certain types of 
service for MATS? A. That is right. 


16 Stipulation of Facts 


On February 19, 1960, the Director, Bureau of Enforce- 
ment filed a petition for enforcement based upon @ com- 
plaint of an Enforcement Attorney of the Board. The com- 
plaint alleged that Overseas National Airways, Ine. (ONA) 
had violated certain sections of the Federal Aviation Act 
of 1958 as amended (the Act), and certain of the Board’s 

Ir Is Henesy Sriruatep axp Aczzzp for the purpose 
of this proceeding by and between Ramsay Potts, attorney 
for Overseas National Airways, Inc. (ONA) and George 
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Reilly, Enforcement Attorney for the Bureau of Enforce- 
ment, Civil Aeronautics Board, as follows: 


1. ONA was at all times herein mentioned and is now a 
corporation duly organized and existing under the laws of 
the State of Delaware, and having its principal office and 
place of business at Friendship International Airport, Bal- 
timore, Maryland, and was and is now a citizen of the 
United States within the meaning of Section 101(13) of the 
Federal Aviation Act of 1958, as amended, hereinafter 
called the Act. 


2. ONA was at all times mentioned herein and is now a 
supplemental air carrier authorized to engage in air trans- 
portation under authority of Letter of Registration 806, 
Supplemental Air Carrier Exemption 31, and a temporary 
certificate of public convenience and necessity issued to it 
by the Civil Aeronautics Board under the provisions of the 
Act, and pursuant to Order E-13436. 


3. By virtue of Order E-9744, as amended by Orders 
E-10161 and E-13436, ONA is granted the authority to 
engage in foreign air transportation only under the terms 
and conditions of the exemption granted in Part 291 of the 
Board’s Economic Regulations. 


106 4. The Act, and particularly Section 401(a) there- 

of, prohibits any air carrier from engaging in air 
transportation as defined by the Act, unless there is in force 
a certificate of public convenience and necessity or other 
authority, issued by the Board, authorizing said air car- 
rier to engage in such air transportation. 


5. Part 291 of the Board’s Economic Regulations spe- 
cifically prohibits any large irregular air carrier? from 
engaging in foreign air transportation of persons. 


2 The classification large irregular carriers was changed to supplemental air 
carriers by Order E-9744, which classification was continued by Order E-13436. 
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6. Daring the years 1958 and 1959, ONA operated and 
conducted a number of flight operations in the carriage by 
air of passengers between points in the United States and 
various foreign points. These flights were the subject of 
contractual agreements between ONA on the one hand, and 
certain foreign air carriers, acting in their individual capac- 
ity, on the other hand. In each such case ONA received its 
compensation from the foreign air carrier. With respect 
to these flights, ONA agreed to, and did provide in each 
instance the aircraft,? crews and fight attendants, fuel and 
oil, maintenance, hull insurance for the aircraft, and land- 
ing fees. In each instance, the passengers transported were 
arranged for pursuant to the holding out of services by 
the respective foreign air carrier on its own behalf, and 
travelled as members of a charter group which had con- 
tracted with such foreign air carrier for a charter flight 
operation. No exemption from the provisions of Section 
401 of the Act or other expression of authority or approval 
by the Board was obtained by ONA or anyone on their 
behalf for any of these fights. With two exceptions,’ none 
of the agreements pertaining to these flights were filed 
pursuant to the provisions of Section 412 of the Act. True 

copies of some of the agreements in question are 
107 attached hereto and made a part hereof, marked se- 
rially as “EXHIBIT S1,” “EXHIBIT S8-2,”’ ete. 

The following table sets forth the following information, 
as it pertains to the agreements and flights above men- 
tioned, viz: 

LL Exhibit number (where copy of agreement was avail- 
able) and date of agreement; 


2. Foreign air carrier with whom agreement was made; 


All aiveraft involved herein were listed and carried on ONA’s operating 
specifiestions at the time of flight performance. 

8 Agreements identified herein as Exhibits $10 and &-11, respectively were 
fled with the Board on October 15, 1959. 
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3. The serial number on the ONA aircraft utilized; 
4. The points between which such flights were operated; 
5. Date flown and whether one-way or round trip. 


Agreement 


S-1 (5/27/58) 
OCH-684 
OCH-685 


8-2 (5/5/58) 
OCH-729 
OCH-730 


8-3 (6/6/58) 
OCH-804 
OCH-805 


8-4 (5/22/58) 
OCH-714 
OCH-715 


85 (5/27/58) 


OCH-668 
OCH-689 


86 (6/12/58) 
OCH-849 


8-7 (5/5/58) 
OCH-712 
OCH-713 

88 (6/6/58) 
OCH-778 
OCH-779 


108 


8&9 (5/5/58) 
OCH-738 


eeccccce 
eeccccee 


wecccece 


Flown 
For 


BOAC 
BOAC 


BOAC 
BOAC 


Boac 
BOAC 


BOAC 


Atroraft 


N410NA 
N650NA 


N630NA 


Points 


Date Flown 


agreement For Aircraft 


S20 (5/22/59 BWIA NesoNa 
BWA 


S21 (6/15/59) 
OCH 354 


984 6/19/59 


OCH 98S 
ss 8/1/59 


S12 (7/26/38) 
OCH-988 7/22/59 
OCH-s39 8/13/59 


5-13 (6/15/59) 
OCH-974 6/27/59 
OCH-978 7/25/59 


woorees : 7/15/39 
OCH-997 8/29/59 


815 (7/16/39) 
OCH-9T5 7/18/59 
OCH-979 8/15/59 
OCH-967 


5-16 (7/23/59) 
OCH-838 8/22/59 


817 (7/16/53) 
Paris to Idlewild 8/14/59 


Idlewild to London 7/21/59 
Paris to Idlewild 8/29/59 


Detroit to London 1/24/59 
BOAC NesoNA London to Detroit 8/22/59 


109 7. During the years 1958 and 1959, ONA agreed 

to and did perform certain flights in carriage by air 
of cargo between points in the United States and certain 
foreign points, which flights were the subject of certain 
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agreements between ONA on the one hand, and certain for- 
eign carriers, acting in their individual capacity, on the 
other. All flights originated or terminated in the U.S. 
and compensation was paid to ONA by the foreign air car- 
rier. In all material respects, the matters and things 
stated in paragraph 6 above, which relate to the manner 
in which the flights were conducted, terms of the agree- 
ments, the obligations of the contracting parties, the 
source of cargo transported, facilities provided, ete., per- 
tain equally to these cargo flights. No specific exemption 
from the provisions of Section 401 of the Act was obtained 
by ONA or anyone acting in their behalf for these flights. 
None of the agreements pertaining to these flights were 
filed pursuant to the provisions of Section 412 of the Act. 
Copies of these agreements are not available for attach- 
ment hereto. 

The following table sets forth the following information, 
as it pertains to the agreements and flights mentioned in 
this paragraph, viz: 


1. Foreign air carrier with whom agreement was made; 
2. Serial number of the ONA aircraft utilized: 


3. The points between which such flights were operated ; 


4. Date flights were flown by ONA. 
Aicoraft Points Date Flows 


N640NA Paris to Idlewild 13/11/58 
N63s0NA Idlewild to Oslo 9/3/58 
N660ONA Paris to Idlewild 12/19/58 
N660NA Paris to Idlewild 4/19/59 
NG4ONA London to Idlewild 7/18/59 
N660NA Paris to Idlewild 7/9/59 


8. Since on or about June 1958, ONA agreed to and did 
perform certain flights in carriage by air of passengers 
between points in the United States and certain foreign 
points which flights either originated or terminated in the 
United States. In each of such case ONA received its com- 


24 


pensation from the air carrier. With respect to 
110 ‘these flights, ONA had made certain oral and writ- 
ten agreements with certain air carriers to substi- 
tate its equipment and services in the fulfillment of con- 
tracts which such individual air carriers held with MATS. 
Pursuant to bids submitted, these air carriers had been 
awarded charter contracts for the carriage of MATS pas- 
sengers in foreign air transportation. ONA’s agreement 
in each instance was with the air carrier who held the 
MATS contract, ie, the prime contractor, and while it 
performed in each instance in accordance with the terms 
of the prime contract, it received its compensation from 
the prime air carrier. Neither ONA nor any of the air 
carriers with whom it made agreements, obtained specific 
exemption from the provisions of Section 401 of the Act or 
other expression of authority or approval by the Board for 
these flights. None of these agreements (between ONA and 
the prime contractors) were filed pursuant to the provisions 
of Section 412 of the Act. True copies of some of these 
last named agreements are attached hereto and made 2 
part hereof, marked as “EXHIBITS S-20, through 24, 
inclusive. Where no exhibit number is shown, the writing 
or document constituting the agreement between the 
parties is not available for copying or attachment hereto. 
As in paragraphs 6 and 7 above, ONA agreed to provide, 
and did provide the aircraft, crews and flight attendants, 
fuel and oil, maintenance, hull insurance for the aircraft, 
and landing fees for the flights mentioned above. All air- 
craft involved herein were listed and carried ONA’s oper- 
ating specifications at the time of flight performance. 
The following table sets forth the following information, 
as it pertains to the agreements and flights aforementioned, 
viz: 


L Exhibit number (where copy of agreement was avail- 
able) and date of agreement. 


2. Air carrier with whom agreement was made. 
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3. Serial number of the aircraft used. 
4, The points between which such flights operated. 
5. Dates flights were flown by ONA. 


Points Date Flown 
N66ONA ‘Frankfurt to Idlewild 9/28/58 


8-21 
Letter 10/17/58 


Gander to Idlewild 10/18/58 


8-22 (11/24/58) Idlewild to Frankfurt 11/25/58 
No, 1125-58 Frankfurt to Idlewild 26/58 


8-23 (11/25/58) 

No. 1125-58 Gander to Idlewild 10/18/58 
Frankfurt to Ft. Dix 
(Maguire) 

8-23 

No. 1125-58 Idlewild to Frankfurt 
Frankfort ot Idlewild 

8-23 

No. 1125-58 Idlewild to Frankfort 
Frankfort to Ft. Dix 
(Maguire) 
Ft, Dix to Frankfort 
(Maguire) 
Frankfort to Ft. Dix 
(Maguire) 


Idlewild to Frankfurt 
Frankfurt to Idlewild 
Frankfort to Idlewild 
Idlewild to Frankfurt 


8-23 


Gander to Ft. Dix 
Qifaguire) 


Frankfurt to Idlewild 
Frankfurt to Idlewild 


Ft. Dix to Frankfurt 12/4/58 


Qiflaguire) 
Frankfort to Idlewild 


Idlewild to Frankfurt 
Frankfurt to Ft. Dix 


Qfaguire) 


Ft. Dix to Frankfurt 
(Maguire) 
Frankfurt to Ft. Dix 
QMaguire) 
Idlewild to Frankfurt 
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WrrnesseTs the following signatures this 17th day of 
October, 1960. 
Overszas Nationa, AIRWAYS 


By Ramaay D. Ports, Jz. 
Ramsay D. Potts, Jr. 
Attorney for Overseas 
National Airways 
Georce M. Remy 
Enforcement Officer 


Exhibit S-1 


Date 27 May 1958 
AIRCRAFT CHARTER AGREEMENT 
Between 


Overseas Nationa, Airways, Inc. 
1523 “‘L’ Street, N. W., Washington (5), D. C. 


(hereinafter, and in the Conditions hereafter referred to, 
as ‘‘the Carrier’’) 


Name Barris Ovesseas Amways CoRPORATION 
Address 530 Fifth Avenue, New York, N. Y. 


(hereinafter, and in the said Conditions, described as 
“the Charterer.’’) 


The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
schedule below (hereinafter and in the said conditions, 
described as “the aircraft’) for the flight, journey, service 
or period and upon the terms specified in the said Sched- 
ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. HanpEnstrxe 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Reaspox SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 
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SCHEDULE 


(a) Aireraft type, DC4; Seating Accommodations, 68; 
Maximam permissible pay load 13,600 Ibs. 


(b) Flight from New York/Amsterdam to London/New 
York via —— or Period from —— to ——. 
Starting date, 12 Jane 1958; Time —— 
One way or round trip or circular tour, Round Trip 
If not one way, date and time of arrival at point of 
origin, Depart Amsterdam 28 July 1958 
Charter price or rate $14,572.00 
Demurrage rate —— 
Cargo or passenger or combination, Passenger 


Exhibit S-2 
AIRCRAFT CHARTER AGREEMENT 
Between 
Ovenszas NatrosaL Areways, Ixc. 

1593 ““L”? Street, N. W., Washington (5), D. C- 
(hereinafter, and in the Conditions hereafter referred to, 
as ‘‘the Carrier’’) 

Name Baermss Ovesseas Arways CoRPoraTioy 
Address 530 Fifth Avenue, New York, N. Y. 
(hereinafter, and in the said Conditions, described as 
“‘the Charterer.”’) 

The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 
described as “the aircraft’’) for the flight, journey, service 
or period and upon the terms specified in the said Sched- 
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ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. Hazpensrore 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Reanponw SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 


SCHEDULE 


(a) Aircraft type, DC-6; Seating Accommodation, 97; 
Maximum permissible pay load, 19,400 Ibs. 


(b) Flight from New York/London to London/New York 
via. —— or Period from —— to ——. 
Starting date, 4 June 1958; Time ——. 
One way or round trip or circular tour, Round Trip 
If not one way, date and time of arrival at point of 
origin, Depart London 27 August 1958. 


Charter price or rate, $20,000.00. 
Demurrage rate —— 
Cargo or passenger or combination, Passenger. 
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Exhibit SS 
Date 6 June 1958 
AIRCRAFT CHARTER AGREEMENT 
Between 


Ovesszas Narroxan Amways, Ino. 
1523 *‘L,? Street, N. W., Washington (5), D. C. 


(hereimafter, and in the Conditions hereafter referred to, 
as “‘the Carrier’’) 


Name Barse Overseas Amways CoRPORATION 
Ad@ress 530 Fifth Avenue, New York, N. Y. 


(heremafter, and i the said Conditions, described as 
““the Charterer.’’) 


The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 
described as “the aireraft’’) for the fight, journey, service 
or period and upon the terms specified in the said Sched- 
ule subject to the Conditions set out om the back hereof, 
which the Charterer hereby agrees and accepts. 

Carrier: W. A. HazpEenstixz 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Reaspox SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 


SCHEDULE 


(a) Aireraft type, DC-6; Seating Accommodation, 97; 
Maximum permissible pay load 19,400 Ibs. 


(b) Flight from New York/Brussels to Brussels/New 
York via —— or Period from —— to ——. 
Starting date 16 June 1958; Time —— 
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One way or round trip or circular tour, Round Trip 

If not one way, date and time of arrival at point of 
origin, Departing Brussels July 7, 1958, 

Charter price or rate $21,400.00. 

Demurrage rate —— 

Cargo or passenger or combinations, Passenger. 


Date 22 May 1958 
Exhibit S-4 
AIRCRAFT CHARTER AGREEMENT 
Between 


Overseas Nationa, Airways, Inc. 
1523 ‘‘L”’ Street, N. W., Washington (5), D. C. 


(hereinafter, and in the Conditions hereafter referred to, 
as “‘the Carrier’’) 


Name Barrss Overseas Amways CoRPoRATION 
Address 530 Fifth Avenue, New York, N. Y. 


(hereinafter, and in the said Conditions, described as 
“the Charterer.”’) 


The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 
described as “the aircraft’’) for the flight, journey, service 
or period and upon the terms specified in the said Sched- 
ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. Hanpenstrss 
(authoriezd agent) 

Title: Regional Sales Manager 

Charterer: W. J. Reaspos SHEPHEED 
(authorized agent) 

Title: Assistant Sales Manager, USA 
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SCHEDULE 


(a) Aireraft type DC-6; Seating Accommodation, 97; 
Maximum permissible pay load, 19,400 lbs. 


(b) Flight from New York/Paris to Paris/New York via 
—— or Period from —— to ——. 
Starting date, 23 June 1958; Time— 
One way or round trip or circular tour, Round Trip. 
Tf not one way, date and time of arrival at point of 
origin, Depart Paris 23 August 1958. 
Charter price or rate $21,400.00. 
Demurrage rate ——. 
Cargo or passenger or combination, Passenger. 


12 Exchibit S-5 
AIRCRAFT CHARTER AGREEMENT 
Between 
Ovezszas National Arrways, Iso. 

1593 “‘L”? Street, N. W., Washington (5), D. C. 
(hereinafter, and in the Conditions hereafter referred to, 
as “‘the Carrier’’) 

Name Barmse Ovesseas Always CorPoraTion 
Address 530 Fifth Avenue, New York, N. Y. 
(heremafter, and m the said Conditions, described as 
“‘the Charterer.’’) 

The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 
described as “the aircraft’’) for the flight, journey, service 
or period and upon the terms 5 ified in the said Sched- 
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ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. Hanpenstrve 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Rzazpos SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 


SCHEDULE 


(a) Aircraft type, DC-4; Seating Accommodation 68; 
Maximum permissible pay load, 13,600 Ibs. 

(b) Flight from New York/Amsterdam to London/New 
York via —— or Period from —— to ——. 
Starting date 8 July 1958; Time —— 
One way or round trip or circular tour, Round Trip. 
If not one way, date and time of arrival at point of 


origin, Depart Amsterdam 25 August 1958. 

Charter price or rate, $14,572.00. 

Demurrage rate —— ; Cargo or passenger or combi- 
nation, Passenger. 


Exchibit S-S 
Date 12 June 1958 
AIRCRAFT CHARTER AGREEMENT 
Between 


Narroran Amwars, Ixo. 

1523 ““L”? Street, N. W., Washington (5), D. C. 
(hereinafter, and im the Conditions hereafter referred to, 
as “‘the Carrier’’) 

Name Barmse Ovesseas Armways ConPorarion 
Ad@ress 530 Fifth Avenue, New York, N. Y. 


(hereimafter, and in the said Conditions, described as 
: ““the Charterer.’’) 
The Carrier will charter to the Charterer and the Char- 


terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 


described as “the aircraft’’) for the flight, journey, service 
or period and upon the terms specified in the said Sched- 
ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. Haspenstrxz 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Ruanpow SHerHzrp 
(authorized agent) 
Title: Assistant Sales Manager, USA 


SCHEDULE 
(a) Ai t type DC-6; Seating Accommodation, 97; 
Maximum permissible pay load, 19,400 Ibs. 
(b) Flight from New York/Amsterdam to London/New 
York via —— or Period from —— to ——. 
Starting date 30 June 1958; Time ——. 
One way or round trip or circular tour, Round Trip. 
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If not one way, date and time of arrival at point of 
origin, Depart Amsterdam 25 August 1958. 

Charter price or rate, $20,700.00 ; 
Demurrage rate ——; Cargo or passenger or combi- 
nation, Passenger. 


Exhibit S-7 . 

Date 5 May 1958 

AIRCRAFT CHARTER AGREEMENT 
Between 


Overszas Nationa, Arways, Inc. 
1523 ‘‘L’? Street, N. W., Washington (5), D. C. 


(hereinafter, and in the Conditions hereafter referred to, 
as ‘‘the Carrier’’) 


Name BarmsxH Overseas Arrways CoRPORATION 
Address 530 Fifth Avenue, New York, N. Y. 


(hereinafter, and mm the said Conditions, described as 
“‘the Charterer.’’) 


The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 
described as “the aircraft’’) for the flight, journey, service 
or period and upon the terms specified in the said Sched- 
ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. HarpEnstrxE 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Reazpon SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 
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SCHEDULE 


(a) Aireraft type, DC-6; Seating Accommodation, 97; 
Maximum permissible pay load, 19,400 Ibs. 


(b) Flight from New York/Prestwick to Prestwick/New 
York via —— or Period from —— to ——. 
Starting date 7 Jaly 1958; Time —. 

One way or round trip or circular tour, Round Trip. 
If not one way, date and time of arrival at point of 
origin, Departing Prestwick 23 August 1958; Char- 
ter price or rate $20,000.00. 

Demnurrage rate——; Cargo or Passenger or combi- 
nation, Passenger ——. 


—__—— 


Exhibit $8 
Date 6 June 1958 
AIRCRAFT CHARTEB AGREEMENT 
Between 


Ovzzszas NatrosaL Arwars, Isc. 
1593 ““L”? Street, N. W., Washington (5), D. C. 


(hereinafter, ond im the Conditions hereafter referred to, 
as “‘the Carrier’’) 


Name Barmse Ovzsseas AIRWAYS Corporation 
Address 530 Fifth Avenue, New York, N. Y. 


(hereinafter, and in the said Conditions, described as 
“‘the Charterer.’’) 


The Carrier will charter to the Charterer and the Char- 
terer will take on charter the aircraft described in the 
Schedule below (hereinafter, and in the said Conditions, 
described as “the aircraft’’) for the flight, journey, service 
or period and upon the terms specified in the said Sched- 
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ule subject to the Conditions set out on the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. Hanpenstrxe 
(authorized agent) 
Title: Regional Sales Manager 
Charterer: W. J. Rearpon SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 


SCHEDULE 


(a) Aircraft type, DC-6; Seating Accommodation, 97; 
Maximum permissible pay load, 19,400 Ibs. 

(b) FXght from Boston/Stuttgart to Paris/Boston via 
.—-_ Amsterdam or Period from —— to ——. Starting 

o date, 2 July; Time ——. 

One way or round trip or circular tour, Round Trip. 

If not one way, date and time of arrival at point of 

origin, Departing Stuttgart 3 August 1958. 

Charter price or rate $22,500.00. 

Demurrage rate ——; Cargo or passenger or combi- 

nation ——; Passenger ——. 
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Date 5 May, 1958 
Exchibit S-3 
AIRCRAFT CHARTER AGREEMENT 
Between 


Ovssszas Natrona AIRWAYS, Inc. 

1593 “‘L”? Street, N. W., Washington (5), D. C. 
(hereinafter, and in the Conditions hereafter referred to, 
as ‘‘the Carrier’) 

Name Barmsn Ovssszas Amways ConroraTiox 
Address 530 Fifth Avenue, New York, N. Y. 


(hereinafter, and in the said Conditions, describsd as 
“the Charterer.’”) : 


she Carrier will charter to the Charterer and the Chat 
terer will take on charter the aircraft described in the® 
Schedule below (hereinafter, and in the said Conditions, “), | 


or period and upon the terms specified in the said Sched- 
ule subject to the Conditions set out om the back hereof, 
which the Charterer hereby agrees and accepts. 


Carrier: W. A. HampENstINe 
(authoriezd agent) 
Title: Begional Sales Manager 
Charterer: W. J. Reazpox SHEPHERD 
(authorized agent) 
Title: Assistant Sales Manager, USA 


SCHEDULE 
(a) Aireraft type, DC6; Seating Accommodation, 97; 
Maximum permissible pay load, 19,400 Ibs. 
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Charter price or rate $10,700.00. 
Demurrage rate ——; Cargo or passenger or combi- 
nation ——; Passenger ——. 


Exhibit S-10 


Issued 22 May 1959 
No. BWIA No. 1 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overseas Nationau Airways 


(hereinafter, and in the said Conditions hereafter referred 
to as “‘ONA’’) 


and 


Name: British West Indian Airways 000853 
Address: 500 Fifth Avenue, New York City, N. Y. 


(hereinafter, and in the said Conditions, described as 
‘¢the Lessee’) 


“ONA”? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 
after, and in the said conditions, described as “the air- 
craft?’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 22nd day of May, 1959. 


Overseas NatronaL AIRWAYS 

11 West 42nd St. N. Y. 36, N. Y. 
By W. A. HarpenstinE 
Title: Regional Sales Manager 
Lessee: Barrmxu West Inpun Amways 
By Vicros 8. Sr 
Title: Ass’t. to Sales Mag., N.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure Date: 5-25-59; Origination airport, New York; 
Destination airport, Kingston; Traffic stops, none; No. pax 
or Ibs. cargo, 102 pass; Type Acft., DC-6; Max. bag per 
pax, 40 Ibs. 

Departure date: 5-25-59; Origination airport, New York; 
Destination airport, Kingston; Traffic stops, none; No. 
pak. or Ibs. cargo, 202 pax; Type acft., DC-6; Max. bag 
per pax., 40 Ibs. 

or covering the following period from —— to ——, to be 
operated over the following route: ——— 
Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination/points, and (b) Catering and cabin serv- 
ice and (c) Loading and off-loading of any cargo, and (d) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 

Unless excepted below, ONA shall furnish flight crews in- 
elnding stewardesses for passenger flights and usual tie- 
down equipment for cargo flights. 

Exeepts : ———_—_—_ 


Total: $3,800.00. 

If price is based on mileage, the mileage shall be deemed 
to be ——————— demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit S-11 


Issued 22 April 1959 
No. WL-A 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overseas NationaL AIRWAYS 


(hereinafter, and in the said Conditions hereafter referred 
to as “‘ONA’’) 


and 


Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
“<the Lessee’’) 


““ONA’? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 15th day of June, 1959. 


Overseas Nationan AIRWAYS 

By W. A. Harpenstrvxe 

Title: Regional Sales Manager 

Lessee: Britis Overseas Amways Corp. 
By: RB. H. Puarrorp 

Title: Asst. to Sales Mgr. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure date: 6-19-59; Departure time: OCH 954/984; 
Origination airport, New York; Destination airport, Frank- 
fart; Traffic stops, Shannon; No. pax. or Ibs. cargo, 84 pax; 
Type acft, DC-6; Max. bag. per pax, 40 lbs. 

Departure date: 7-31-59; Departure time, OCH 985/955; 
Origination airport, Frankfart; Traffic stops, Shannon; 
No. pax or Ibs. cargo, 84 pax; Type acft, DC-6, Max. bag. 
per pax, 40 Ibs. 

or covering the following period from —— to ——, to be 
operated over the following route: 

Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination points, and (b) Catering and cabin serv- 
ice and (c) Loading and off-loading of any cargo, and (d) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 

Exceptions: Delete (b) and (f). ; 
Unless exception below, ONA shall furnish flight crews in- 
eluding stewardesses for passenger flights and usual tie- 
down equipment for cargo flights. 


Excepts : —————_ 

Wet Lease Price $22,497.00 per schedule. Total: $22,- 
497.00. 

If price is based on mileage, the mileage shall be deemed 
to be ——————— demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit 3-12 


Issued 15 July 1959 
No. WL-4 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overseas NationaL Aways 


(hereinafter, and in the said Conditions hereafter referred. 
to as ““ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, N. Y. 
(hereinafter, and in the said Conditions, described as 
‘¢the Lessee’) 


““ONA”? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 16th day of July, 1959. 


Overseas Nationa Amways 

By W. A. Hagpenstrixe 

Title: Regional Sales Manager 
Lessee: W. Rearpon SHEPHERD 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 

Departure date: 22 July; Departure time, OCH 998; Orig- 

ination airport, Boston; Destination airport, London; No. 

pax or Ibs. cargo, 18,600; Type acft., DC-6. 

Departure date: 13 August; Departure time, OCH 999; 

Origination airport, Boston; No. pax or lbs. cargo, 18,600; 

Type acft., DC-6. 

or covering the following period from —— to ——, to be 

operated over the following route: 

Unless excepted below, the Lessee shall arrange, provide 

and pay the cost for (a) Ground handling excluding non- 

routine maintenance of aircraft at all departure, en route 

and destination points, and (b) Catering and cabin serv- 

ice and (c) Loading and off-loading of any cargo, and (d) 

Ticketing, check-in passenger and baggage handling at ar- 

rival and destination points, and (e) Landing and uplift 

rigths at non-United States airports, and (f) All landing 

fees. 

Exceptions: Delete (b) and (f). 

Unless exception below, ONA shall farnish flight crews in- 

clnding stewardesses for passenger flights and usual tie- 

down equipment for cargo fights. 

Exceptions : ———_—— 

‘Wet Lease Price $20,700.00 per schedule. Total : $20,700.00. 

If price is based on mileage, the mileage shall be deemed 
demurrage rates (see paragraph 13 of 
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Exhibit 8-13 


Issued 8 June 1959 
No. WL-B 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overseas NationaL AIRWAYS 


(hereinafter, and in the said Conditions hereafter referred 
to as ‘“‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
“<the Lessee’) 


““ONA”? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 15th day of June, 1959. 


Overseas NationaL AIRWAYS 

By W. A. Hanpewstixe 

Title: Regional Sales Manager 

Lessee: BrrtisH Overseas Airways Corp. 
By: R. H. Platford 

Asst. to Sales Mgr. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure date: 6-27-59; Departure time, OCH 974; Orig- 
imation airport, New York; Destination airport, London; 
Traffic stops, none; No. pax or Ibs. cargo, 97 pax; Type 
acft., DC-6; Max. bag. per pax, 40 Ibs. 

Departure date: 7-25-59; Departure time, OCH 978; Orig- 
ination airport, Paris; Destination airport, New York; 
Traffic stops, none; No. pax or Ibs. cargo, 97 pax; Type 
acft, DC-6; Max. bag per pax, 40 lbs. 

or covering the following period from —— to ——, to be 
operated over the followimg route: 

Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination points, and (b) Catering and cabin serv- 
ice and (c) Loading and off-loading of any cargo, and (d) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 

Exceptions: Delete (b) and (f). 

Unless excepted below, ONA shall furnish flight crews in- 
cluding stewardesses for passenger flights and usual tie- 
down equipment for cargo flights. 

Exceptions : —————— 

‘Wet Lease Price $20,700.00 per schedule. Total $20,700.00. 
If price is based on mileage, the mileage shall be deemed 
to be —_———— demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit S-14 


Issued 14 July 1959 
No. WL-3 


AIRCRAFT WET LEASE AGREEMENT 
Between 
OverrsEas National AIRWAYS 


(hereinafter, and in the said Conditions hereafter referred 
to as ‘“‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
‘‘the Lessee’’) 


“<ONA’? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft?’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts, 

This 14th day of July, 1959. 


Overseas National AIRWAYS 

By W. A. HaspenstrvzE 

Title: Regional Sales Manager 
Lessee: W. Rearpon SHEPHERD 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure date: 14 July; Departare time, OCH 996; Orig- 
ination airport, New York; Destination airport, London; 
No. pax or lbs. cargo, 18,600; Type acft., DC-6. 
Departure date: 13 August; Departure time, OCH 997; 
Origination airport, Prestwick; Destination airport, New 
York; No. pax or Ibs. cargo, 18,600; Type acft., DC-6. 
or covering the following period from —— to ——, to be 
operated over the following route: ——————_—___—_- 
Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination points, and (b) Catering and cabin serv- 
jee and (ec) Loading and off-loading of any cargo, and (d) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 
Exceptions: Delete (b) and (f). 
Unless excepted below, ONA shall furnish flight crews in- 
elnding stewardesses for passenger flights and usual tie- 
down equipment for cargo flights. 

ions : ————_——— 
Wet Lease Price $20,000.00 per schedule. Total $20,000.00. 
If price is based on mileage, the mileage shall be deemed 
to be —_—————- demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit 5-15 


Issued 14 July 1959 
No. WL 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overseas Nationa, Alinways 


(hereinafter, and in the said Conditions hereafter referred 
to as “‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
*‘the Lessee’’) 


*‘ONA’? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
8s and accepts. 
This 16th day of July, 1959. 


Overseas Nationa Armways 

By W. A. Harpenstove 

Title: Regional Sales Manager 
Lessee: W. Rearpon SHEPHERD 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 
This wet lease is effective for the following flight(s) 
Departure date: 18 July; Departure time OCH 975; Orig- 
ination airport, New York; Destination airport, London; 
No. pax or Ibs. cargo, 18,600; Type acft., DC-6. 
Departure date: 15 August; Departure time, OCH 979/987 ; 
Origination airport, Paris; Destination airport, New York; 
Traffic stops, Shannon; No. pax or Ibs. cargo, 18,600; Type 
acft, DC-6. 
or covering the following period from —— to ——, to be 
operated over the following route: 
Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (2) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination points, and (b) Catering and cabin serv- 
ice and (c) Loading and off-loading of any cargo, and (d) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 
Exceptions: Delete (b) and (f). 
Unless excepted below, ONA shall furnish flight crews in- 
elnding for passenger flights and usual tie- 
down equipment for cargo fights. 
Exceptions : ————— 
Wet Lease Price $20,700.00 per schedule. Total $20,700.00. 
If price is based on mileage, the mileage shall be deemed 
to be demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit 8-16 


Issued 21 July 1959 
No. WL 13 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Ovenszas Nationa, Airways 


(hereinafter, and in the said Conditions hereafter referred 
to as ‘“‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
“the Lessee’’) 


“ONA”? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft?’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 23rd day of July, 1959. 


Overseas National AIRWAYS 

By W. A. HagpensTIneE 

Title: Regional Sales Manager 
Lessee: W. Rzarnpon SHEPHEED 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departare date: 8-21-59; Departure time OCH 938; Orig- 
ination airport, Prestwick; Destination airport, New York; 
Traffic stops, none; No. pax or Ibs. cargo, 97 pax; Type 
acft., DC-6; Max. bag. per pax, 40 Ibs. 
or covering the following period from —— to ——, to be 
over the following route: 
Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination points, and (b) Catering and cabin serv- 
ice and (c) Loading and off-loading of any cargo, and (d) 
Tieketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 
Exreptions: Delete (b) and (f). 
Unless excepted below, ONA shall furnish flight crews in- 
cinding stewardesses for passenger flights and usual tie- 
down equipment for cargo fights. 


Exeepti 

‘Wet Lease Price $10,000.00 per schedule. Total $10,000.00. 
If price is based on mileage, the mileage shall be deemed 
to be demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit 8-17 


Issued 14 July 1959 
No. WL-7 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Ovensras Nationau Airways 


(hereinafter, and in the said Conditions hereafter referred 
to as ‘“‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address : 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
‘the Lessee’) : 


““ONA’? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 16th day of July, 1959. 


Overszas Nationa, Armways 

By W. A. Hagpenstrve 

Title: Regional Sales Manager 
Lessee: W. Rearpon SHEPHERD 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure date: 18 July; Departare time, OCH 976; Orig- 
ination airport, New York; Destination airport, London; 
No. pax or Ibs. cargo, 18,600; Type acft., DC-6. 
Departure date: 15 Augast, OCH 980/988; Origination air- 
port, Paris; Destination airport, New York; Traffic stops, 
Shannon; No. pax or Ibs. cargo, 18,600; Type acft., DC-6. 
or covering the following period from —— to ——, to be 
operated over the following route: 
Unless excepted below, the Lessee shall arrange, provide 
) Ground handling excluding non- 
aircraft at all departure, en route 


ice and (c) 
Ticketing, check-in 


fees. 

Exceptions: Delete (b) and (f). 

Unless excepted below, ONA shall furnish flight crews in- 
cluding stewardesses for passenger flights and usual tie- 
down equipment for cargo fights. 

Exceptions : —————_ 


? 
to be demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit 8-18 


Issued 21 July 1959 
No. WL 11 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overszas NatTionaL AIRWAYS 


(hereinafter, and in the said Conditions hereafter referred 
to as “‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address : 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
“‘the Lessee’) 


““ONA”? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 23rd day of July, 1959. 


Overseas NationaL AIRWAYS 

By W. A. HagpenstIxe 

Title: Regional Sales Manager 
Lessee: W. Reanpoxn SHEPHERD 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure date: 7-31-59; Departure time, OCH 982; Orig- 
ination airport, New York; Destination airport, London; 
Traffic stops, none; No. pax or Ibs. cargo, 97 pax; Type 
acft, DC-6; Max. ba. per pax, 40 lbs. 

Departure date: 8-29-59; Departure time, OCH 983; Orig- 
ination airport, Paris; Destination airport, New York; 
Traffic stops, none; No. pax or Ibs. cargo, 97 pax; Type 
acft, DC-6; Max. bag. per pax, 40 Ibs. 

or covering the following period from —— to ——,, to be 
operated over the following route: 

Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination/points, and (b) Catering and cabin serv- 
jee and (c) Loading and off-loading of any cargo, and (da) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f£) All landing 
fees. 

Exceptions: Delete (b) and (f). 

Unless exception below, ONA shall furnish flight crews in- 
cluding stewardesses for passenger flights and usual tie- 
down equipment for cargo fights. 

Exceptions: 

"Wet Lease Price $20,700.00 per schedule. Total $20,700.00. 
If price is based on mileage, the mileage shall be deemed 
to be demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit S-19 


Issued 14 July 1959 
No. WL-5 


AIRCRAFT WET LEASE AGREEMENT 
Between 
Overseas Nationa, Airways 


(hereinafter, and in the said Conditions hereafter referred 
to as “‘ONA’’) 


and 
Name: British Overseas Airways Corporation 
Address: 530 Fifth Avenue, New York, New York 
(hereinafter, and in the said Conditions, described as 
‘**the Lessee’’) 


*“‘ONA’? will lease to the lessee and lessee will take on 
lease the aircraft described in the schedule below (herein- 


after, and in the said conditions, described as “the air- 
craft’) for the flight, journey, service or period and upon 
the terms specified in the said schedule subject to the con- 
ditions set out on the back hereof, which the lessee hereby 
agrees and accepts. 

This 16th day of July, 1959. 


Oversgas Nationa Amways 

By: W. A. Harpenstine 

Title: Regional Sales Manager 
Lessee: W. Rearpon SHEPHERD 

By: W. Reardon Shepherd 

Title: Assistant Sales Manager, U.S.A. 
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SCHEDULE 


This wet lease is effective for the following flight(s) 
Departure date: 24 July; Departure time, OCH 939; Orig- 
ination airport, Detroit; Destination airport, London; 
Traffic stops, Prestwick; No. pax or Ibs. cargo, 18,600; 
Type acft., DC-6. 
Departure date: 22 Augast; Departure time, OCH 940; 
Origination airport, London; Destination airport, Detroit; 
Traffic stops, Prestwick; No. pax or lbs. cargo, 18,600; Type 
acft,, DC-6. 
or covering the following period from —— to ——, to be 
operated over the following route: 
Unless excepted below, the Lessee shall arrange, provide 
and pay the cost for (a) Ground handling excluding non- 
routine maintenance of aircraft at all departure, en route 
and destination points, and (b) Catering and cabin service 
and (ce) Loading and off-loading of any cargo, and (d) 
Ticketing, check-in passenger and baggage handling at ar- 
rival and destination points, and (e) Landing and uplift 
rights at non-United States airports, and (f) All landing 
fees. 
Exceptions: Delete (b) and (f). 
Unless excepted below, ONA shall furnish flight crews in- 
cluding stewardesses for passenger flights and usual tie- 
down equipment for cargo flights. 

tions : ———— 
Wet Lease Price $24,600.00 per schedule. Total $24,600.00. 
If price is based on mileage, the mileage shall be deemed 
to be demurrage rates (see paragraph 13 of 
Terms and Conditions on back hereof) 
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Exhibit 8-22 


Issued 24 November 1958 
No. 1124-58 


AIRCRAFT CHARTER AGREEMENT 
Between 
Overseas NaTIONAL AIRWAYS 


(hereinafter, and in the Conditions hereafter referred to, 
as “ON. A?’) 


and 


Name: Trans World Airlines, Inc. 
Address: 380 Madison Avenue, New York 17, New York 


(hereinafter, and in the said Condition, described as 
‘‘the Charterer’’) 


“ONA”’ will charter to the charterer and charterer will 
take on charter the aircraft described in the schedule be- 
low (hereinafter and in the said conditions described as 
“the aircraft’’) for the flight, journey, service or period 
and upon the terms specified in the said schedule subject to 
the conditions set out on the back hereof, which the char- 
terer hereby agrees and accepts this 24th day of November 
1958. 

Overseas NationaL AIRWAYS 

By: W. A. HarpenstrxE 

Title: Regional Sales Manager 
Charterer: Trans Wortp Arutnes, Ixc. 
By: E. 0. Cocke 

Title: Senior Vice President—Sales 


Commission payable to: None. 


Departure date: 25 Nov.; Departure time, 1845Z; Origina- 
tion airport, Idlewild; Destination airport, Rhein Main; 
No. pax or Ibs. cargo, 85; Type acft., DC-6. 

Departure date: 26 Nov.; Departure time, 2300Z; Origina- 
tion airport, Rhein-Main; Destination airport, Idlewild: 
No. pax or lbs. cargo, 85; Type acft., DC-6. 
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Exhibit S-28 


Issued November 28, 1958 
No. 1125-58 


AIRCRAFT CHARTER AGREEMENT 
Between 
Ovsrseas Nationa Armways 


(hereinafter, and in the Conditions hereafter referred to 
as “‘ONA’’) 


and 


Name: Trans World Airlines, Inc. 
Address: 380 Madison Avenue, New York 17, New York 


(hereinafter, and in the said Conditions, described as 
“‘the Charterer”) 


“<ONA”? will charter to the charterer and charterer will 
take on charter the aircraft described in the schedule below 
i r, and in the said conditions, described as ‘‘the 
aircraft”’) for the flight, journey, service or period and 
upon the terms specified in the said schedule subject to the 
conditions set out on the back hereof, which the charterer 
hereby agrees and accepts, this 28th day of November, 1958. 


Overseas National AlEWAYS 
By: Wasstos O. DzFieux 
Title Vice President Operations-Atlantic 
Charterer: Tzass Wontp Arurns, Ino. 
By: E.O. Cocke 
Title: Senior Vice President-Sales 
Commission payable to—— 
*See Page 2B. All schedules stated on Page 2B are sub- 
ject to change with the approval of TWA and EASTAF. 


Charter price $124,166.75 (1555 pax @ $79.95) 
Transportation tax: 


Other 
Total $124,166.75 
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161 CONTRACT TERMS AND CONDITIONS (Con’t) 


22. Overseas NationaL Amways understands that charter 
flights described in this agreement are to be performed pur- 
suant to and in accordance with IF'B 11-626-59-3 CAB issue 
date August 13, 1958 (Contract Number AF 11-(626)-70) 
and agrees as to said flights to comply in all respects with 
all terms and conditions of and assume all liabilities and 
obligations under said IFB. In the event of any conflicts 
between this charter agreement and said IFB, the terms, 
conditions and obligations of said IF'B will be controlling. 
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UNITED STATES OF AMERICA 
CIvIL AERONAUTICS BOAED 
WASHINGTON, D. C. 


Overseas National Aimwars, Inc. 
FExFoRCEMENT PROCEEDING 


Docket 11154 


In the matter of the enforcement proceeding instituted by 
a complaint filed by the Bureau of Enforcement against 
Overseas National Airways, Inc. 


Initial Decision of Examiner John A. Cannon 
Served: December 29, 1960 


Upon: 
Ramsay D. Potts, Jr., Esq-, Shaw, Pittman, Potts & 


Maechling, 910-17th Street, N. W., Washington 6, D. C., for 
Overseas National Airways, Ine. 

George M. Reilly, Esq., Civil Aeronautics Board, Wash- 
ington 25, D. C., for the Bureau of Enforcement. 


This decision shall become final 10 days after the date of 
service shown above and shall become effective upon the 
issuance of a Board order pursuant to Bule 28 of the Rules 
of Practice unless within such 10-day period exceptions 
thereto are filed by one of the parties with the Docket Sec- 

ies Board, Washington 25, D.C., and 
parties. If exceptions are filed and 
od noted, briefs may be filed and 
served on all other parties within a further period of 20 
days. 
247 =©Found: 


L During 1958 and 1959, Overseas National Air- 
ways, Inc., made numerous aircraft ‘‘wet lease” arrange- 
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ments with foreign air carriers and other air carriers, pur- 
suant to which it transported by air persons from points 
within the United States to points outside thereof. By oper- 
ating such flights under such arrangements Overseas Na- 
tional Airways, Inc., has violated Section 401(a) of the Act 
and Part 291 of the Economic Regulations. 


2. During 1958 and 1959, Overseas National Airways, 
Inc., operated numerous flights in foreign air transporta- 
tion of cargo pursuant to aircraft ‘‘wet lease’’ arrange- 
ments with foreign air carriers. By failing to file with the 
Board the aircraft ‘‘wet lease’’ arrangements to Overseas 
National Airways, Inc., has violated Sections 412 of the Act 
and Part 261 of the Economic Regulations. 


3. Overseas National Airways, Inc., ordered to cease and 
desist from violating Section 401(a) of the Act and Part 
291 of the Economic Regulations. 


4. Overseas National Airways, Inc., ordered to cease and 


desist from violating Section 412 of the Act and Part 261 
of the Economic Regulations. 


Appearances : 


Ramsay D. Potts, Jr., for Overseas National Airways, 
Ine. 


George M. Reilly, for the Bureau of Enforcement. 


248 INITIAL DECISION OF EXAMINER 
JOHN A. CANNON 


This proceeding was instituted pursuant to Rule 205 of 
the Board’s Rules of Practice by the filing of a petition 
for enforcement on February 19, 1960, by the Director, 
Bureau of Enforcement (hereinafter referred to as the 
Bureau), which petition was accompanied by a formal com- 
plaint signed by an Enforcement Attorney of the Board. 
Both the petition and the complaint were properly served 
upon all parties. 
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The complaint charges that since June 1958, Overseas 
National Airways, Inc. (ONA), has operated numerous 
passenger flights in foreign air transportation for certain 
air carriers, foreign air carriers, or other carriers includ- 
ing, but not limited to British Overseas Airways (BOAC), 
British West Indian Airways (BWIA), Air France, KLM 
Royal Datch Airlines (KLM), and United States Overseas 
Airlines (USOA), in violation of Section 401(a) of the 
‘Act and Part 291 of the Economic Regulations; and that 
none of the agreements under which these flights were oper- 
ated have been filed with the Board as required by the pro- 
visions of Section 412 of the Act and Part 261 of the Eco- 
nomic Regulations.» The complaint further charges that 
daring 1958 and 1959, ONA has operated numerous cargo 
fights for certain air carriers, foreign air carriers and/or 
other carriers; that these carriers include, but are not lim- 
ited to, Air France and KLM; that these cargo flights were 
operated pursuant to contracts or agreements with the 
carriers referred to therein and that none of these agree- 

ments have been filed with the Board as required by 
249 Section 412 of the Act and Part 261 of the Economic 

Regulations. The complaint prays the Board for 
an order requiring ONA to cease and desist from engaging 
in the foreign air transportation of persons, and from 
entering into the described agreements with other carriers 
without filing such agreements with the Board as required 
by Seetion 412 of the Act and Part 261 of the Board’s Eco- 
nomic Regulations. 

A Stipulation of Facts was entered into between the 
parties to this proceeding which stipulation is attached 
marked Appendix A. 

After notice to all parties, hearings were held in Wash- 
ington, D. C. on August 16, 1960 and October 17, 1960. 
Briefs were filed by the parties. 


1 Two agreements identified as $10 and 8-11 were filed with the Board on 
October 15, 1959 (Appendix A, page 4). 
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STATEMENT OF FACTS 
L 


ONA is 8 corporation duly organized and existing under 
the laws of the State of Delaware, having its principal office 
and place of business at Friendship International Airport, 
Baltimore, Maryland, and was, and is now, a citizen of the 
United States within the meaning of Section 101(13) of 
the Federal Aviation Act of 1958, as amended, hereinafter 
called the Act. 


ONA is a supplemental air carrier authorized to engage 
in air transportation under authority of Letter of Regis- 
tration 806, Supplemental Air Carrier Exemption 31, and 
a temporary certificate of public convenience and necessity 
issued to it by the Civil Aeronautics Board (Board), under 
the provisions of the Act, and pursuant to Order E-13436. 
By Order E-9744, as amended by Orders E-10161 and E- 
13436, ONA is granted the authority to engage in foreign 
air transportation only under the terms and conditions of 
the exemptions granted in Part 291 of the Board’s Eco- 

nomic Regulations. 
250 The Act, and particularly Section 401(a) thereof, 
prohibits any air carrier from engaging in air trans- 
portation as defined by the Act, unless there is in force a 
certificate of public convenience and necessity or other au- 
thority, issued by the Board, authorizing said air carrier 
to engage in such air transportation. 

Part 291 of the Board’s Economic Regulations spe- 
cifically prohibits any large irregular air carrier (changed 
to supplemental air carrier by Order E-9744 and continued 
by Order E-13436) from engaging in foreign air transporta- 
tion of persons. 

Section 412 of the Act and Part 261 of the Economic 
Regulations provide that every air carrier shall file with 
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the Board a true verified copy of, or a complete memoran- 
dum of, every contract or agreement affecting air transpor- 
tation between such air carrier and any other air carrier, 
foreign air carrier, Or other carrier, for the pooling or 
apportioning of traffic, service or other equipment, or for 
other cooperative working agreements. 


IL 


points in the 

Subsequently these 

shown in paragraph 6 of the S 

perdix A). 

In each instance, the passengers transported were ar- 

ranged for pursuant to the holding out of services by 

951 _ the respective foreign air carrier on its own behalf, 
and traveled as members of 2 charter group which 

had contracted with such foreign air carriers for a charter 

flight operation; in each instance ONA received its com- 

pensation from the foreign air carrier. 


With respect to these flights, ONA agreed to, and did 
provide in each instance, the aircraft, crews and flight at- 
tendants, fuel and oil, maintenance, hull insurance for the 
aircraft and landing fees. All aircraft involved herein 
were listed and carried on ONA’s operating specifications 
at the time of flight performance. 


No exemption from the provisions of Section 401 of the 
Act or other expression of authority or approval by the 
Board was obtained by ONA or anyone else on its behalf 
for any of these flights. 


thee Exhibits G1 through 89 inclusive (1958) and 610 through 
$19 inclusive (1959), Stipulation of Facts (Appendix A). 
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With two exceptions, none of the agreements pertaining 
to these flights were filed pursuant to the provisions of 
Section 412 of the Act.? 


i. 


During the years 1958 and 1959, ONA entered into con- 
tractual agreements, no copies of which are available, with 
certain foreign air carriers acting in their individual ca- 
pacity for the carriage by air of cargo between points in 
the United States and certain foreign points; these flights 
were subsequently performed on the dates shown in para- 
graph 7, Stipulation of Facts, Appendix A. All flights 
originated in, or terminated in the United States, and com- 
pensation was paid ONA by the foreign air carrier. 

In all material respects, the matters and things stated 
in Part IT above, which relate to the manner in which the 
flights were conducted, terms of the agreements, the obli- 

gations of the contracting parties, the source of 
252 cargo transported, facilities provided, etc., pertain 

equally to these cargo flights. All aircraft involved 
herein were listed and carried on ONA’s operating specifi- 
cations at the time of the flight performance. 


No specific exemption from the provisions of Section 401 
of the Act, or other authority from the Board, was obtained 
by ONA or anyone acting in their behalf for these flights. 
None of the agreements pertaining to these flights were 
filed pursuant to the provisions of Section 412 of the Act. 


IV. 


Since on or about June 1958, ONA made certain oral and 
written agreements ‘ with certain air carriers to substitute 


3 Supra—note 2. 


«True copies of some of these last named agreements are referred to in the 
Stipulation of Facts, Appendix A, and received into evidence as Bureau’s 
Exhibits 8-20 through 8-24. Where no exhibit number is shown, the agreement 
was not available. 
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its equipment and services in the fulfillment of MATS 


passenger charter contracts which such individual air car- 
Tiers had been awarded pursuant to bids submitted by such 
other carriers, for the carriage of MATS passengers in for- 
eign air transportation. All flights originated or termi- 
nated in the United States. (Paragraph 8 of Stipulation 
of Facts, Appendix A).° 
ONA’s agreement in each instance was with the air car- 
rier who held the MATS contract, ie., the prime contractor, 
and while it performed in each instance in accordance with 
the terms of the prime contract, it received its compensa- 
tion in each instance from the prime contracting air 
carrier. 
33 As in Part II and Part III above, ONA agreed to 
provide, and did provide, the aircraft, crews and 
flight attendants, fuel and oil, maintenance, hall insurance 
for the aircraft, and landing fees for the flights mentioned. 
All aireraft involved herein were listed and were carried 
on ONA’s operating specifications at the time of flight 
performance. 


Neither ONA nor any of the air carriers with whom it 
made agreements, obtained specific exemption from the 
provisions of Section 401 of the Act or other expression of 
authority or approval by the Board for these flights. None 
of these agreements between ONA and the prime con- 
tractors were filed pursuant to the provisions of Section 
412 of the Act. 


ISSUES 


and practices alleged in the 
IU, and IV of the Statement 
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of Facts, engage in the foreign air transportation * of per- 
sons, without authority in violation of Section 401 of the 
Act and Part 261 of the Economic Regulations? 


2. Are the agreements alleged in the complaint and 
Parts II, III, and IV of the Statement of Facts required 
to be filed with the Board under Section 412 of the Act and 
Part 261 of the Economic Regulations? If so, has ONA 
filed them? 


ONA has stipulated that it has operated and conducted 
flight operations in the carriage by air of persons and 
property between points in the United States and foreign 
points (Appendix A), but it has neither denied nor ad- 

mitted that it has done so as a common carrier. 
254 Therefore, since the only type of carriage recog- 

nized under the Act is common carriage, the facts 
to be established are (1) were these particular flight opera- 
tions in common carriage, and if so, (2) who acted as the 
direct air carrier, or stated in other words, were the agree- 
ments under which these flights were actually operated for 
the aircraft itself for or for the use of the aircraft? 


CONCLUSIONS 


The term ‘‘common carrier’’ is not defined in the Act. 
Generally speaking, a common carrier is defined as one who 
holds himself out as ready and willing to undertake for hire 
the transportation of passengers or property from place to 
place, and so invites the patronage of the public. On the 
other hand, a private carrier for hire is generally defined 
as one who, without being engaged in the business of carry- 
ing as a public employment, undertakes to deliver goods or 
persons in a particular case for hire or reward.’ In deter- 
mining whether or not the particular carriage involved 


6 Supra—note 5, 
1 Transocean A, L, Enforcement Proceeding, 11 C_A.B, 350, 352. 
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was common carriage, the Board stated in Standard Air- 
lines, Inc. Noncertificated Operations 


‘This determination necessarily does not depend upon 
whether a ‘contract’ is in effect, since all transporta- 
tion is pursuant to a contract of carriage, of some type, 
whether by individual ticket, bill of lading, or oral or 
written contract for exclusive occupancy of an entire 
vehicle. So-called ‘charter’ or ‘contract’ flights, in- 
clnding those under long term contract, may constitute 
common carriage because (1) such flights are avail- 
able to those members of the public requesting such 
services and willing to enter into a written or oral con- 
tract of carriage therefore; (2) such flights, when 
viewed in the light of other common-carrier activities, 
constitute an inseparable part of such activities; (3) 
traffic solicited or obtained from the general public by 

frezght forwarders, brokers, travel and ticket 
255 agencies, other carriers, and other similarly 

situated persons 1s transported pursuant to 
contract or charter and the aircraft is operated under 
the control and res: ility of the carrier whose air- 
craft has been made available for the transportation 
of such traffic; or (4) the aircraft is operated under the 
contro] and responsibility of the carrier and the prac- 
tice is followed of obtaining so-called charters or con- 
tracts through a broker or transportation agent offer- 
ing to arrange for air transportation services for those 
members of the public who desire such services. In the 
last two categories, the firm or person actually obtain- 
ing the traffic may be regarded as the agent of the 
carrier.’ (Emphasis supplied). 


It should be noted that the Board in Transocean Airlines, 
Enforcement Proceeding, 11 C-A.B. 350, at page 355 con- 
cinded that Transocean was a common carrier as to pas- 


$10 CAB. 486, 500. Bee also Viking Airliners, ct al, 11 CAB. 401, 409. 
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sengers in foreign air transportation unless the transpor- 
tation of passengers in this field was clearly outside the 
scope of its holding out, since it was admittedly a common 
carrier domestic and overseas with respect to both pas- 
sengers and property, between foreign points with respect 
to both passengers and property, and in foreign air trans- 
portation with respect to property. The two principal 
efforts to establish that certain transportation is outside 
the scope of holding out as a common carrier have been to 
place the so-called private carriage for hire in a different 
geographical area from the common carriage, or to make 
the type of operation different from that admitted as com- 
mon carriage. There has been no such showing in this 
case. Official notice of the flight reports for 1958 and 1959 
will show that ONA has held out as a common carrier in 
the fields mentioned above and should be held to be a 
common carrier as to passengers in foreign air trans- 
portation. 


In considering whether or not these flights were in com- 
mon carriage ONA has stipulated that all traffic, both pas- 
senger and cargo was generated by the foreign or other 
carrier and transported pursuant to charter agreements. 

As shown below, the aircraft in all of the subject 
256 flights was operated under the operational control 

and responsibility of ONA. Thus, the flights should 
be held in common carriage under the conditions in the 
quoted Standard Air Lines Case, supra. 


The only valid distinction which logically can or should 
be drawn from the interpretation of these arrangements 
between ONA and the foreign and other carriers is whether 
the contract is for the aircraft itself or for the use of the 
aircraft. The determination of this depends upon finding 
ander whose control the aircraft operated in fight. If the 
charterer had such control, he had a lease of the aircraft 
and thus furnished his own transportation; if, on the other 
hand, the owner had such control, the charterer had a con- 
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tract for hire only and brought the transportation of the 
owner. 


Although there are no precedents under the Act exactly 
defining this distinction, there is a long series of cases by 
the Supreme Court and other Federal Courts which draw 
the distinction between a true lease or demise ® and other 
hiring of ships in the maritime field. The cases together 
in light of the cireumstances involved show that an owner 
of a ship must divest himself of the entire command, pos- 
session and control or he is engaged in furnishing trans- 
portation. 

In Leary v. United States, 81 US. (14 Wall.) 607 (1871), 
the Supreme Court laid down the fundamental rule for 
determining whether the temporary transfer of a vessel 
was such as to give the transferee the status, rights, duties 
apd abiigations of an owner, or whether the transfer was 
such as to retain such incidents in the actual owner. The 
Court stated : 


257 «“ All the cases agree that the entire command 

and possession of the vessel, and consequent 
control over its navigation, must be surrendered to the 
charterer before he can be held as special owner for 
the voyage or other service mentioned. The retention 
by the general owner of such command, possession and 
control is incompatible with the existence at the same 
time of such special ownership in the charterer”’. (p. 
611). 


In the Leary case, supra, the owner supplied the crew and 
maintained, supplied and provisioned the vessel, whereas 
the entire vessel, except the crew and supply storage area 
was at the disposal of the transferee who had control of 
cargo, supplied the fuel and agreed to indemnify the owner 


In maritime cases, the courts use the term ‘‘demise’’ to denote a lease 
wherein the entire control, direction and navigation is transferred. 
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against extraordinary risk. The Court held that there was 
not a demise of the vessel, since, inter alia, the agreement 
required the transfer or to accept goods tendered by the 
transferee, which was inconsistent with the vesting of the 
entire control of the vessel in the transferee. 


As stated in United States v. Shea, 142 U.S. 178, 189, 
(1894), the question is whether the contract is for the vessel 
itself or for the use of the vessel. 


In Boston Elevated Railway v. Malley, 288 F. 864, 866 
(1923), it is stated: 


“Tg the whole control over the vessel is given the 
charterer, he is doubtless the owner for the time being, 
has a lease of the vessel, and thus furnishes his own 
transportation. (Emphasis supplied) 

“Tf, on the other hand, the owner retains control, the 
charterer has a contract for service only, and buys 
transportation of the owner”. 


258 In the above cases, the Supreme Court thus holds 

that the command and possession of a vessel, in addi- 
tion to the consequent control of its navigation, must be 
surrendered in order to constitute a valid demise, and that 
anything less is merely the purchase of transportation 
afforded by the vessel. This distinction is the proper basis 
for a determination under the Act as to whether an air 
carrier is engaged in air transportation within the mean- 
ing of Section 401 of the Act, or is merely the lessor of 
aircraft used by a lessee to engage in his own exclusive 
venture in air transportation. 


Under Section 101 of the Act, both a direct and an in- 
direct air carrier may participate in the performance of a 
single flight. In such an instance, the carrier that origin- 
ally obtained the passengers or cargo is the indirect air 
carrier, and the carrier that transports such traffic pursuant 
to the agreement is the direct air carrier. 
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The Board proceedings in the past involving leases and 
the question of whether an air carrier is engaged in air 
transportation may be divided generally into three cate- 
gories. The first category involves leases or ‘‘charters’’ 
to indirect air carriers as provided in Part 207 of the 
Economic Regulations. 


Section 207.1(a) of the Economic Regulations provides: 


“Within the meaning of this part, a charter trip shall 
not be deemed to include transportation services . . . 
performed by an air carrier under an arrangement 
with a person (other than an air freight forwarder 
defined in subparagraph (4) of this paragraph) who 
provides or offers to provide transportation to the 
general public ...”” 


259 This provision clearly intended to preclude any air 

carrier from providing ‘‘charter’’ transportation to 
an indirect air carrier except an air freight forwarder. 
The Board noted in The Flying Tiger Line, Inc., Order E- 
14515, Docket 10899, October 2, 1959, that where the 
charterer is another air carrier the operation does not 
fall under the definition of ‘‘charter trips’’ in Part 207, and 
thus exemption is required to conduct the operation. In 
this mstance, FTL had filed for exemption from Title IV 
and pertinent Economic Regulations to permit/it to furnish 
aircraft and crew to Rutas Aereas Nacionales, S. A. 
(RANSA), to perform three round-trip cargo flights be- 
tween Miami and Maiquetia, Venezuela. The Board ex- 
empted FTL from the provisions of Title IV of the Act 
and Part 207 of the Economic Regulations insofar as they 
would otherwise prevent the operation of the proposed 
services. 


The second class concerns the ‘‘dry lease’’ of an air- 
craft by an air carrier or a person engaged in a phase of 
aeronautics to an air carrier to carry the traffic of the 
‘élessee” air carrier. In such cases, the Board has not 
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required authorization under, or exemption from, the pro- 
visions of Section 401, since the lessor has surrendered the 
entire possession and control of the aircraft to the lessee, 
but has required approval under Section 408 of the Act. 


The third class involves instances where an air carrier 
“leases”? one or more aircraft and crews therefor to an- 
other carrier to carry the traffic of the ‘‘lessee’’ carrier. 
In such cases, the Board has held that such agreements 
commonly referred to as ‘‘wet lease’ agreements, are more 

akin to a charter or contract for hire arrangement 
260 such as is contemplated by the language of Section 

401(f) of the Act * than to a lease agreement within 
the intent of Section 408. The Board has therefore held in 
several cases that the carrier owning the aircraft and per- 
forming the flight(s) arranged by the other carrier must 
be deemed an air carrier engaged in air transportation 
and that, therefore, such air carrier must possess appro- 
priate authority therefor under Section 401, or be exempted 
under Section 416 from the requirements of Section 401, 
but that approval under Section 408 was not required. 


Following is a brief summary of some of the cases in 
which the Board has expressed an opinion in the past with 
an indication of the standards used to determine whether 
the contract is in essence a lease or a commercial charter: 


Transocean Air Lines—Scandinavian Airlines System. 
In Order E-7012, dated December 4, 1952, Docket 5787, 
the Board approved, under Section 412, an agreement be- 
tween Transocean Air Lines and Scandinavian Airlines 
System, under which Transocean was to perform for SAS 
several scheduled round trip flights between the United 
States and Denmark, the occasion for the agreement being 
that SAS did not have the equipment and crews required 
to handle the business. It was held that the contract pro- 


20 Bection 401(f): ‘‘... Any air carrier may make charter trips or perform 
any other special service without regard to the points named in its certificate, 
under regulations prescribed by the Authority (Board).’’ 
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vided for a series of charter flights rather than the lease 
of aircraft. Transocean was exempted under Section 416 
from the provisions of Section 401. 


Riddle Airlines-Aerovias Sud Americana. By Order 
E-10162, dated April 4, 1956, Docket 7217, the Board 
261 approved an arrangement between Riddle Airlines 
and Aerovias Sud Americana for the reciprocal 
charter of aircraft; that is, each party agreed to perform 
certain flights for the other if the one had a shortage and 
the other an excess of equipment at the same time. It was 
held that the agreement related to a charter arrangement 
rather than a lease of aircraft, for reasons similar to those 
set out in the next paragraph. 


Northern Consolidated-Wien Alaska Airlines. By Order 
E-10307, dated May 22, 1956, Docket 7837, the Board ap- 
proved = agreements between Northern Consolidated and 
Wien Alaska Airlines, on the one hand, and Westair Trans- 
port, on the other hand, whereby Westair would perform 
certain flights for the other two carriers. It was held: the 
agreements provided for a series of charters of aircraft 
rather than for the lease of aircraft. This conclusion was 
based primarily upon the following factors, considered to- 
gether: (a) the carrier owning the aircraft is required to 
furnish the crew for the operation of the aircraft and the 
aircraft will remain in the operational control of such 
crew; (b) all operations, maintenance and overhaul work 
and expense is borne by the carrier owning the aircraft; 
(c) risk of loss of the aircraft and its equipment remains 
with the owner of the aircraft; (d) although the agree- 
ments contemplate the use of the owner’s aircraft by the 
other parties, neither party is bound to furnish or to use 
the aircraft, this being a matter of convenience of the 
parties; (e) the agreements contemplate that the aircraft 


23 The agreements were spproved under Section 412, with Westair being 
exempted under Section 416 from the requirements of Sections 401, 403, and 
404. 
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will be made available by the owner and will be used by 

the other parties only for single trips and return, as 
262 opposed to an arrangement for the use of an air- 

craft over a fixed period of time; (f) under the 
agreements, the owner may make any one of the several 
aircraft available for use by the other parties, depending 
upon the owner’s convenience; and (g) various other pro- 
visions of the agreements are more consistent with an 
arrangement for charter of the aircraft than lease of the 
aircraft. 

It appears that that degree of dominion and control 
which is required to pass in order that the transaction 
would constitute a lease did not pass in this case from the 
owning carrier to the other carrier and that consequently 
the agreement was considered to provide for the charter 
of the aircraft. 


Overseas National Airways-KLM Royal Dutch Airlines 
Agreement. By Order E-12328, April 4, 1958, Docket 9359, 


the Board here exempted ONA from the provisions of 
Section 401 and 403 and approved an agreement whereby 
ONA agreed to operate cargo flights for KLM in a manner 
which might have constituted regular and frequent service. 
Here ONA made available one DC-4 aircraft with crew (not, 
however, including attendants for monkey cargo provided 
by KLM) and provided fuel, lubricants and maintenance. 
KLM paid on a stipulated mileage basis. The Board con- 
cluded that the agreement related to a charter of aircraft 
encompassed within the meaning of Section 401 of the Act; 
was subject to the provisions of Section 403; and was a 
cooperative working agreement within the meaning of Sec- 
tion 412. 

Although ONA is not charged in this complaint with 
knowing and willful violations, the above shows that ONA 
knew that exemption from the provisions of Sections 401 
and 403 were required for ‘‘wet lease”? arrangements with a 
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foreign air carrier for the transportation of cargo under 
such conditions. 

263 Transocean Air Lines-Lufthansa Agreement. By 
Order E-13718, dated April 8, 1959, CAB. 12842, 
Docket 10210, reconsideration and stay denied, Order E- 
13804, April 29, 1959; modified in Docket 10625, Order 
E-14082, June 19, 1959. This agreement provided that 
Transocean would operate for Lufthansa certain cargo 
flights to consist primarily of two weekly round-trip flights 
between New York and Frankfart, between March 1, 1959, 
and December 31, 1959. It provided that the aircraft be 
Lockheed 1049-H type; that Lufthansa pay $2.30 for each 
statute mile actually flown; that Transocean should bear all 
operating costs of, and maintain insurance on, the aircraft; 
that Lufthansa should furnish the necessary facilities and 
personnel to load and unload cargo and should meet and 
comply with al] customs, immigration, and quarantine re- 
quirements for its own cargo and personnel; that 
Lufthansa might place aboard certain employees for in- 
flight training; that the total space and weight on each 
fight would be subject to the disposition of Lufthansa, 
except that to the extent space was available, up to five 
rs traveling on Transocean’s business could be 
transported free; that Lufthansa would maintain baggage 
and cargo liability insurance; that Transocean would paint 
one aircraft, at least, with Lufthansa’s name and design 
and restrict its use as far as possible to Lufthansa; the 
solicitation of freight was the sole responsibility of 
Lufthansa. The Board found that Transocean must, and 
should be, exempted from the provisions of Sections 401 
and 403 of the Act, since the operations to be performed 
by Transocean on behalf of Lufthansa constitute an air- 
craft charter in excess of Transocean’s authority as a Large 
Irregular Air Carrier, and, if it were authorized to perform 
the charter, appropriate tariffs would be required. The 
Board, accordingly, approved the agreement and granted 
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appropriate exemption from Sections 401 and 403 of the 
Act. 


264 BALAIR AG. Order E-16042, November 18, 1960, 

Docket 11385, BALAIR chartered its aircraft and 
crew to its affiliate Swissair for carrying traffic documented 
by Swissair over the latter’s international routes. The 
Board held that charter operations of this type, if per- 
formed to or from the United States, would constitute an 
engagement in foreign air transportation by both BALATR 
and the charterer Swissair. The Board issued a foreign 
air carrier permit to BALAIR AG. 


In a number of other instances, the Board also has held 
operations performed under ‘‘wet lease’? arrangements, 
similar to those here, would constitute operations by the 
“lessor” in foreign air transportation for which authority 
under Section 401(2) of the Act was required, and that 
such arrangements were cooperative working arrangements 
within the meaning of Section 412 of the Act. Some such 


instances are: 


Slick Airways, Inc., Order E-10423, June 28, 1956, 
Docket 8087. 


Flying Tiger Line, Inc. (FTL), Enforcement Proceed- 
ing, Order B-7515, June 26, 1953, Docket 607 bo 


Slick Airways, Inc. and Airwork Limited, Order E- 
8977, February 25, 1955, C-A.B. 8537. 


Transocean Air Lines and Deutsche Lufthansa Aka- 
tiengesesellschaft Agreement, CAB. No. 11540, 
Order E-12012, December 12, 1957, Docket 9139. 


Seaboard and Western Airlines, Inc. and Sabena, 
Order E-12313, April 1, 1958, CAB. No. 11632, 
Docket 9192. 

22 This was an Enforcement Proceeding in which Flying Tiger Line was 
ordered to cease and desist from operating flights under ‘‘wet lease’? arrange- 
ments with a foreign air carrier (Acrovias Panama). 
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All of the subject lease arrangements made between 
ONA and the other air carriers and foreign air carriers 
belong to the third class described above, commonly known 

as ‘“‘wet lease’’ contracts. Clearly, they cannot 
265 belong to the first class which involves indirect air 

carriers (air freight forwarders), and obviously 
none is a ‘“‘dry lease’’. 


Under all of the lease arrangements, ONA agreed to, 
and did provide in each instance, the aircraft (listed and 
carried on ONA’s operating specifications at the time of 
faght performance), crews and flight attendants, fuel and 
oil, maintenance, hull insurance for the aircraft and land- 
ing fees. 

THE 1958 AGREEMENTS 


Under Condition 1, ONA provided the aircraft at the 
commencement of the charter properly manned, equipped 
and fuelled and agreed to so maintain it during the period 
of the charter. The operating personnel were agreed to 
be the servants or agents of the carrier, ONA. By Condt- 
tion 2, ONA definitely reserved control of the aircraft to 
itself, a fact inconsistent with a lease. By Condition 3, 
ONA incinded in the charter price all expenses of operating 
the aircraft including remuneration and expense of operat- 
ing personnel, operating costs, maintenance and repair ex- 

airport dues and hangar charges. Under Condition 
4, ONA’s Traffic Regulations applied; under this condi- 
tion the Captain of the aircraft shall have complete discre- 
tion concerning the load carried and its distribution, as to 
whether or not a flight should be undertaken, and as to 
where landings should be made and the Charterer shall 
accept all such decisions. Under Condition 8, operating 

el are authorized to take orders only from the Car- 
rier, ONA, unless specific agreement has been made between 
the parties whereby certain defined instructions may be 
accepted by operating personnel from the Charterer. 
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The foreign air carrier in 1958 in the flights described 
in paragraphs 6 and 7 of the Stipulation of Facts 
266 furnished the ground handling at the airport, pas- 
senger handling and expenses at en route stops. 
Complete handling of passengers, checking-in of passen- 
gers, baggage handling, ete., was done by the foreign car- 
rier. Under the 1958 agreements, BOAC provided certain 
ground service for the aircraft, and informed ONA of air- 
ports of origin and destination, positioning of aircraft, 
gates, ete. In each instance, the passengers transported 
were arranged for pursuant to the holding out of services 
by the respective foreign air carrier on its own behalf. 
The traffic for the cargo flights performed in 1958 was 
generated by the foreign carrier. 


In the 1958 substitutive service flights listed in para- 
graph 8 of the Stipulation of Facts, ONA agreed to provide 
and did provide the aircraft, crews, and flight attendants, 
fuel and oil, maintenance, hull insurance for the aircraft, 
and landing fees for the flights; all aircraft involved were 
listed and carried on ONA’s operating specifications at 
the time of flight performance. (Stipulation of Facts, para- 
graph 8). Although the flight was conducted under the 
provisions of the MATS specifications and the passengers 
were generated by MATS for the carrier having the prime 
contract with MATS, the contract for the flights was be- 
tween ONA and the prime carrier. The prime carrier 
paid ONA for the transportation. 


THE 1959 AGREEMENTS 


Under Condition 1, ONA agreed to provide the aircraft, 
completely manned and adequately equipped for the per- 
formance of the ‘‘wet lease” flight described in the 
agreement. Condition 2 states that the Captain of the 
aircraft is in command of the aircraft and shall have 
complete authority and discretion concerning all matters 
with respect to the preparation of the aircraft for 
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267 flight and flight of the aircraft; that the Captain 

shall have complete discretion in determination of 
type and quantity of load to be carried or not carried, 
the stowage and distribution of such loads, whether or 
not a flight shall be undertaken, where landings shall be 
made and not made, and all other matters relating to the 
operation of the aircraft, that the lessee shall not interfere 
with the decisions of the Captain. Under Condition 8, it 
was agreed that ONA was the carrier and that any sale of 
air transportation engaged in thereunder will be made by 
the lessee who will issue passenger tickets and/or baggage 
check forms to satisfy and make effective the provisions 
of the Warsaw Convention as such provisions relate to 
limiting the liability of the carrier for death or personal 
injury of passengers and for loss of or damage to baggage 
of passengers. 

Under these 1959 agreements the lessee, unless spe- 
cifically excepted, provided for and paid the cost of (a) 
ground handling excluding non-routine maintenance of air- 
craft at all departure, en route and destination points; and 
(b) catering and cabin service; and (c) loading and off- 
loading of any cargo; and (d) ticketing, check-in passenger 
and baggage handling at arrival and destination points; 
and (e) landing and uplift rights at non-United States air- 
ports; and (f) all landing fees. Unless excepted ONA, 
furnished fight crews including stewardesses for passenger 
flights and usual tie-down equipment for cargo flights. 


All traffic, both passenger and cargo, was generated by 
the foreign carrier lessee. 


The same conditions applied to the substitutive service 
flights in 1959 as applied to the 1958 substitutive service 
flights above. 
268 Under all of the lease arrangements ONA re- 
tained dominion and operational control of the air- 
craft, and consequently provided as a direct air carrier 
transportation in foreign air transportation. 
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Section 401(a) of the Act prohibits any air carrier from 
engaging in air transportation as defined by the Act, un- 
less there is in force a certificate of public convenience 
and necessity or other authority, issued by the Board, 
authorizing such air carrier to engage in such air trans- 
portation. Part 291 of the Economic Regulations spe- 
cifically prohibits any large irregular air carrier or supple- 
mental air carrier from engaging in the foreign air 
transportation of persons. ONA admits that no exemption 
from the provisions of Section 401 of the Act was obtained 
by it or anyone on its behalf for these flights. (Stipulation 
of Facts, paragraph 6). ONA has introduced no evidence 
of any authority for the foreign air transportation of per- 
sons as alleged in paragraph 6 of the complaint. 


It, therefore, follows that ONA has by the acts and 
practices alleged in paragraph 6 of the complaint, and 
described above, engaged in the foreign air transportation 
of persons in violation of Section 401(a) of the Act and 


Part 291 of the Economic Regulations. 


In the examples given above, the Board has consistently 
concluded, in all cases where the agreement was not filed 
and considered simultaneously with an application for 
exemption, that ‘‘wet lease” agreements retaining dominion 
and operation control to the lessor, were in the nature of 
cooperative working agreements and should be filed with 
the Board pursuant to the provisions of Section 412 of the 
Act and Part 261 of the Economic Regulations. All of the 
lease arrangements described above have been shown to 

be similar ‘‘wet leases’. ONA admits that it has 
269 not filed any of these agreements as alleged in para- 

graphs 9 and 11 (Stipulation of Facts, paragraphs 
6, 7, 8). ONA has introduced no evidence of authority 
that it might have for not filing these agreements with 
the Board. Therefore, since these agreements should have 
been filed with the Board, and since ONA has admitted that 
it has not filed the same, and since ONA has shown no 
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authority exempting it from filing the same, it follows that 
ONA has violated Section 412 of the Act and Part 261 of 
the Economic Regulations by failing to file the lease 
agreements alleged in paragraphs 9 and 11 of the com- 
plaint. 

The question of whether or not BOAC had authority 
under its own certificate to perform the flights shown in 
Exhibits S-1 through $9 and S-11 through S-19, is not 

e to the issue here. Whether BOAC had authority 
or not, the flights have been shown to have been operated 
by ONA as a direct air carrier, and by BOAC as an indirect 
air carrier, generating trafic in its own name. 

The respondent on brief (page 21), places great empha- 
sis in support of its case relying on two cases decided by 
the United States Supreme Court, Le., United States v. Ro- 
senblum, and United States v. Margolies.* However, in 
analyzing respondent’s position it must be distinguished 
from the facts and law presented in this case. In the 
Rosenblum case both the common carrier and the owner 
of the trucks tried to get “grandfather rights” with re- 
spect to the same operation. The gravamen of the Supreme 
Court’s decision seems to be that it was not the intent of 
the Motor Carrier Act to create two services offering 

transportation to the public when there had been 
270 only one prior to the Act. Obviously, such a result 

would have been anomalous if the owner of the 
trucks, because of his operations for the common carrier, 
could have acquired ‘‘grandfather rights’? as a common 
carrier or contract carrier on his own. 


The Federal Aviation Act, however, expressly contem- 
that there could be two carriers needing authority 

with respect to the same service because the Federal Avia- 
tion Act provides for both direct and indirect air carriers. 
For example, in a freight forwarder situation, you would 


13315 US. 50, 86 Led. 671 (1942). (Both eases were decided in a single 
inion.) 
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have two carriers; the forwarder who charters the aircraft 
from the common carrier would be the indirect carrier, 
and the common carrier would be the direct carrier. Both 
would need authority. With respect to the flights involved 
in this case, the situation is in the reverse. The indirect 
air carriers are BOAC and KLM, because they are the 
ones who, like the freight forwarders, obtain the shipments 
from the shipjers, charge their own rates and hold out 
the service to the public. ONA is the direct carrier when 
it operates the aircraft under its own control and under 
its own operating specifications. 


There is another basic distinction, assuming that the 
law in the Rosenblum case is applicable to the Federal 
Aviation Act, which it is not, because of the point just 
made, namely, that under the latter Act there can be two 
authorities with respect to the same service. But assuming 
that the principles in the Rosenblum case are applicable to 
the Federal Aviation Act, there is another distinction. In 
that case, Rosenblum was nothing but a private carrier 
owning trucks and having employees to operate them. He 
did not hold out to the public or to any segment of the 

public to engage in motor transportation by charter 
271 or otherwise, but simply provided an end-on or over- 

flow service basically to one carrier. In the present 
case, however, admittedly ONA is a common carrier. It is 
a common carrier by virtue of the fact that it holds out its 
service to the public by charter to whomever may apply for 
it. It operates charters for private companies, for the gov- 
ernment and other carriers. It is all a part of ONA’s hold- 
ing out as a common carrier. It is well established that all 
of the operations conducted by common carriers which are 
within the scope of its business as a carrier constitate com- 
mon carriage. Compare Railroad Company v. Lockwood.* 
It is only rarely that a common carrier can engage in non- 
common carriage operation. An illustration would be 


1617 Wall (U.8.) 357 (1873). 
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where one carrier in a special undertaking and in 8 rat 
instance carries explosives or wild animals under a special 
contract. Obviously the Board, in all its orders in which 
it held that operations such as those by ONA or other 
carriers require authority, must have considered and con- 
cluded that these cases are inapplicable to the kind of 
case we have here. 


In view of the foregoing and all the facts of record, it 
is concluded and found: 


1 Overseas National Airways, Inc, was at all times 
mentioned herein and is now & corporation duly organized 
and existing under the laws of the State of Delaware, and 
having its principal office and place of b iness at Friend- 
ship International Airport, Baltimore, Maryland. 


©. Overseas National Airways, Inc, was at all times 
mentioned herem and is now a supplemental air carrier 
authorized to engage in air transportation under authority 


of Letter of Registration 806, Supplemental Air 

972 Carrier Exemption 31, and a temporary certificate 
of public convenience and necessity issued to it by the 
provisions of the Act 


3. Overseas’ authority to 
tation stems solely from i 
Part 291 of the Economic 
prohibits Overseas National 
foreign air transportation of persons. 

4. During 1958 and 1959, Overseas National Airways, Inc. 
made numerous aircraft “‘wet lease”? arrangements with 
foreign air carriers and other air carriers, pursuant to 
which it transported by air persons from points within 
the United States to points outside thereof. 

5. Overseas National Airways, Inc., retained dominion 
and operational control over the aireraft in all the flights 
referred to in paragraphs 4 and 6. 
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6. During 1958 and 1959, Overseas National Airways, Inc. 
operated numerous flights in foreign air transportation of 
cargo pursuant to aircraft ‘‘wet lease’? arrangements with 
foreign air carriers. 

7. The flights referred to in paragraph 4 constituted 
the foreign air transportation of persons within the mean- 
ing of Section 101(10) and (21) of the Act. 

8, All of the aircraft ‘wet lease” arrangements referred 
to in paragraphs 4 and 6 were cooperative working arrange- 
ments between Overseas National Airways and the other 
carriers. 

9. None of the cooperative working arrangements re- 

ferred to in paragraph 8 were filed with the Board. 
273 10. In addition, the Stipulation of Facts “ Appen- 

dix A’ in this proceeding are adopted as part and 
parcel of the Findings of Fact above. 

11. By operating the flights carrying persons between 


points in the United States and points outside thereof pur- 
suant to the aircraft ‘‘wet lease”’ arrangements as set 
forth in paragraph 4 above, Overseas National Airways, 
Inc., has violated Section 401(a) of the Act and Part 291 
of the Economic Regulations. 


12. By failing to file with the Board the aircraft ‘‘wet 
lease”? arrangements set forth in paragraphs 4 and 6 above, 
Overseas National Airways, Inc. has violated Section 412 
of the Act and Part 261 of the Economic Regulations. 


13. Overseas National Airways, Inc., should be ordered 
to cease and desist from violating Sections 401(a) and 412 
of the Act and Parts 261 and 291 of the Economic Regula- 
tions. 

An appropriate Order carrying out the above findings is 
attached. 

Joun~ A. Canxon 
Hearing Examiner 
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Exceptions of Overseas National Airways. Inc. to Initial 
Decision of Examiner John A. Cannon 
Overseas National Airways, Inc. hereby takes the follow- 
ing exceptions to the Initial Decision (I. D.) of Examiner 
Cannon in the above entitled proceeding: 


1) Exception is taken to the conclusion of the Examiner 
(L D. pp. 1, 26, 27, and as elsewhere developed) that: 


“‘7_ The fights referred to in paragraph 4 constituted 
the foreign air transportation of persons within the 
meaning of Section 101 (10) and (21) of the Act. 


8 All of the aircraft ‘wet lease’ arrangements re- 
ferred to in paragraphs 4 and 6 were cooperative 
working arrangements between Overseas National Air- 
ways and the other carriers. 


11 By operating the flights carrying persons between 
points in the United States and points outside thereof 
pursuant to the aircraft ‘wet lease’ arrangements as 
set forth im paragraph 4 above, Overseas National 
Airways, Inc. has violated Section 401 (a) of the 

Act and Part 291 of the Economic Regulations. 
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craft ‘wet lease’ arrangements set forth in para- 

graphs 4 and 6 above, Overseas National Airways, Inc. 

has violated Section 412 of the Act and Part 261 of the 

Economie Regulations. 

13. Overseas National Airways, Inc. should be or- 

dered to cease and desist from violating Sections 401 

(a) and 412 of the Act and Parts 261 and 291 of the 
Economic Regulations.’’ 


As ground for this exception, Overseas National Airways, 
Ine. relies upon the entire record in the proceeding, includ- 
ing specifically its Brief to the Examiner. 


2) Exception is taken to the definition of common car- 
riage as stated by the Examiner at page 8 of his Initial 
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Decision. (Overseas brief page 7 sets forth the definition 
of common carrier). 


3) Exception is taken to the discussion on page 9 of the 
Initial Decision wherein the Examiner states that there has 
been no showing in this case that the type of operation was 
different from that admitted as common carriage. 


4) Exception is taken to the discussion on page 6 of the 
Initial Decision wherein the Examiner states that the 
flight reports for 1958 and 1959 will show that ONA has 
held out as a common carrier in certain fields and should 
be held to be a common carrier as to passengers in foreign 
air transportation. This implies that if a carrier is a 
common carrier for one purpose, it must be deemed a com- 
mon carrier for all purposes, which implication is erroneous 
and contrary to the decisions of the Court and the Board. 


5) Exception is taken to the statement on page 10 of the 
Jnitial Decision wherein the Examiner adopts as the deter- 
mining test whether the contract is for the aircraft itself 


or for the use of the aircraft. The real determining test is 
whether there was created a passenger-carrier relationship 
between the passengers and ONA. (ONA Brief page 15) 


6) Exception is taken to the Examiner’s reliance upon, 

and interpretation of maritime law, which is inappli- 

289 cable to the facts here, and to certain cases cited in 
connection therewith. (I.D. pages 10-11) 


7) Exception is taken to the statement on page 12 of the 
Initial Decision wherein the Examiner states that the car- 
rier that originally obtained the passengers or cargo is the 
indirect carrier, and the carrier that transports such traffic 
pursuant to the agreement is the direct carrier. This 
statement clearly implies that the carrier that transports 
the traffic is always a direct carrier even though no carrier- 
passenger relationship or an intent to create such a rela- 
tionship between the passengers and the transporting car- 
rier has been shown to exist, which implication is entirely 
erroneous. 
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8) Exception is taken to the position of the Examiner 
(. D. page 14) that previous decisions of the Board hold 
that the carrier owning the aircraft and performing the 
flight arranged by another carrier must be deemed an air 
carrier engaged in air transportation and that such carrier 
must possess either appropriate authority or an exemption. 
In all of the cases cited by the Examiner (I-D. pages 14-18), 
the authority or exemption was granted on the application 
of the carrier for authority or exemption in a non-adversary 
proceeding. In none of such cases were the principal issues 
and contention raised in this proceeding considered by the 
Board. 

9) Exception is taken to the statement on page 22 of the 
Initial Decision wherein the Examiner holds that under all 
the lease arrangements, ONA retained dominion and con- 
trol of the aircraft, and consequently provided transporta- 
tion as direct air carrier in foreign air transportation. 

10) Exception is taken to the statement on page 23 of 
the Initial Decision wherein the Examiner states that ONA 
has introduced no evidence of authority that it might have 
for not filing the agreements with the Board. This implies 
that the burden is upon ONA to establish that it was not 
engaged in common carriage whereas the burden is upon 
the Enforcement Attorney to establish that ONA was 

engaged in common carriage. 
290 11) Exception is taken to the Examiner’s failure 
and refusal to apply legal principles evolved by the 
Supreme Court of the United States in dealing with a 
similar situation under the provisions of the Motor Vehicle 
‘Act which were in substance identical with the governing 
provisions of the Aviation Act. (LD. pages 23-25) 

12) Exception is taken to the distinction made by the 
Examiner (LD. page 24) between the United States v. Ro- 
senblum, 315 U.S. 50, 86 L. Ed. 671 (1942) and related cases 
and the present ‘wet lease” arrangements. This assumes 
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that ONA was a direct carrier of passengers in foreign 
transportation, which assumption is clearly contrary to the 
decision in Rosenblum that the motor carrier was not a 
direct carrier. 

13) Exception is taken to the statement of the Examiner 
on page 25 of the Initial Decision that it is well established 
that all of the operations conducted by common carriers 
which are within the scope of its business as a common 
carrier constitute common carriage. This implies that 
even carriage which is completely severable from the 
common carriage and even where no carrier-passenger rela- 
tions exist constitute common carriage, which implications 
are erroneous and are contrary to rulings of the Courts 
and of the Board. 


14) Exception is taken to the failure of the Examiner 
to find that no carrier-passenger relationship was estab- 
lished and that there was no intent to establish such a rela- 
tionship between ONA and the passengers of the foreign 


air carriers. 

15) Exception is taken to the failure of the Exammer 
to find that the carriage of the passengers of the foreign air 
carriers by ONA pursuant to the “wet lease’’ arrangements 
did not constitute common carriage and that ONA was not 
therefore engaged in foreign air transportation of persons 
within the meaning of Section 101 (10) and (21) of the 
Act, and that ONA has not violated Section 401 (a) of the 

Act and Part 291 of the Economic Regulations. 


291 16) Exception is taken to the failure of the Exam- 

iner to find, in accordance with previous decisions 
of the Board, that the ‘‘wet lease’? agreements between 
ONA and other carriers for single trips for the carriage 
of cargo did not constitute cooperative working arrange- 
ments. (ONA, Brief, pages 33-35) 


17) Exception is taken to the failure of the Examiner to 
find that the substitute service flights performe¢ yarsuant 
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to the call contract between ONA and MATS were flights 
covered by the authority granted ONA in Order No. E- 
10788, as extended. 


18) Exception is taken to the failure of the Examiner 
to find that ONA was not required to file with the Board 
the ‘‘wet lease’? arrangements described in paragraphs 
4. and 6 of the Examiner’s findings (ID. page 26), and that 
the failure to file did not constitute a violation of Section 
412 of the Act and Part 261 of the Economic Regulations. 


19) Exception is taken to the proposed order of the Exam- 
imer whereby ONA would be ordered to cease and desist 
from violating Sections 401 (a) and 412 of the Act and 
Parts 261 and 291 of the Economic Regulations. 


Overseas National Airways, Inc. 


Of Counsel: 


Sons Horwrrz 
Barr Building 
Washington 6, D. C. 


301 Opinion 
Decided: June 5, 1961 


During 1958 and 1959, Overseas National Airways, Inc., 
executed ‘‘wet lease” agreements with foreign air carriers 
and other air carriers, pursuant to which it transported 
persons between the United States and foreign points as 
a common carrier for compensation or hire without authori- 
ty from the Board. By operating such flights under these 
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agreements, Overseas National Airways, Inc., engaged in 
foreign air transportation in violation of Section 401(a) 
of the Act. 


During 1958 and 1959, Overseas National Airways, Inc., 
engaged in foreign air transportation of passengers pur- 
suant to aircraft “wet lease’’ agreements with a foreign 
air carrier. By failing to file with the Board the aircraft 
‘“wet lease’? agreements, Overseas National Airways, Inc., 
has violated Section 412 of the Act. 


Overseas National Airways, Inc., ordered to cease and 
desist from violating Section 401(a) and Section 412 of the 
Act. 


APPEARANCES: 
Same as in the Examiner’s Initial Decision. 


302 OPINION 


By tHe Boarp: 


This proceeding was instituted by the filing of a petition 
for enforcement by the Director, Bureau of Enforcement, 
accompanied by a complaint which charged: (1) That since 
June 1958, Overseas National Airways, Inc. (ONA), has 
operated numerous passenger flights in foreign air trans- 
portation for certain air carriers, foreign air carriers, or 
other carriers, in violation of Section 401(a) of the Act* 
and Part 291 of the Economic Regulations’; and that none 
of the agreements under which these flights were operated 
have been filed with the Board as required by the provisions 
of Section 412 of the Act and Part 261 of the Economic 


2Section 401(a): ‘‘No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board authorizing such air 
carrier to engage in such transportation.’? 

2Gection 291.23(a) prohibits carriers such as ONA from engaging in 
foreign air transportation of persons. 
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Regulations’ ; (2) that during 1958 and 1959, ONA operated 
numerous cargo flights for certain air carriers, foreign air 
carriers, and/or other air carriers pursuant to contracts or 
agreements, none of which has been filed with the Board as 
required by Section 412 of the Act and Part 261 of the 
Economic Regulations. 
303 After due notice and hearing, Examiner John A. 
Cannon issued an Initial Decision in which he con- 
cluded that ONA had violated the Act and Economic Regu- 
lations, as alleged, and that ONA should be ordered to cease 
and desist from such violations. ONA has filed exceptions 
thereto and a brief to the Board in which it also relies on 
its brief to the Examiner. The Bureau has filed no excep- 
tions and relies on its brief to the Examiner. Neither party 
has requested oral argument before the Board. 


After consideration of the record and the contentions 
of the parties, we find that we agree with the Examiner 
that ONA has violated Section 401(a) and Section 412 of 
the Act and should be ordered to cease and desist from such 
violations. With respect to the violations of Section 412, 
however, as indicated below, we do not find that ONA 
violated that section to the extent found by the Examiner. 


The undisputed facts are as follows: 


ONA, a Delaware corporation, is a supplemental air 
carrier authorized to engage in air transportation under 
authority of a Letter of Registration and a temporary 
certificate under the provisions of the Act and pursuant 
to Order E-13436.4 ONA’s authority is limited to the 
common carriage of both persons and property in domestic 


2 Section 412 of the Act and Part 261 of the Economic Regulations 
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and overseas transportation and the carriage of property 

only in foreign air transportation. As noted,’ ONA is 

prohibited from engaging in the foreign air transportation 
of persons.° 


304 In 1958 and 1959, ONA made contractual agree- 

ments with certain foreign air carriers, acting in 
their individual capacities, for the carriage of passengers 
between points in the United States and various foreign 
points and subsequently performed these flights.’ In each 
instance, the passengers transported were arranged for 
pursuant to the holding out of services by the respective 
foreign air carrier on its own behalf, and traveled as mem- 
bers of a charter group which had contracted with such 
foreign air carrier for a charter flight operation. In each 
instance, ONA received its compensation from the foreign 
air carrier. 


Since on or about June 1958, ONA made agreements 
with certain air carriers to substitute its equipment and 


services in the fulfillment of MATS passenger charter con- 
tracts which such individual air carriers had been awarded 
pursuant to bids submitted by such other carriers for the 
carriage of MATS passengers in foreign air transporta- 
tion. All flights originated or terminated in the United 


8 Supra, footnote 2. 


¢¢¢Foreign air transportation’’ is defined in Section 101(21) of the Act 
as ‘‘the carriage by aircraft of persons or property as a common carrier for 
compensation or hire or the carriage of mail by aircraft, in commerce between, 
respectively * * * (c) a place in the United States and any place outside 
thereof; * * °”’ For present purposes, the pertinent question is whether 
ONA’s operations at issue between the United States ‘tand foreign points’’ 
were those of a common carrier. If so, they were unlawful and in violation 
of Section 401(a), since ONA does not hold a certificate or other appropriate 
authority from the Board authorizing it to render such services. 


7 Pursuant to these contracts, ONA performed 16 flights for BOAC and 4 
for KLM in 1958. In 1959, it performed 16 for BOAC and 1 for BWIA. 
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States* ONA’s agreement in each instance was with the 
air carrier who held the MATS contract, ie. the prime 
contractor, and while it performed in each instance in 
accordance with the prime contract, it received its com- 
pensation from the prime contracting air carrier. 
All the above flights were conducted pursuant to so- 
called “‘wet lease’? agreements. Under such agree- 
305 ments, the traffic was supplied by the charterer as 
previously described. For its part, ONA agreed to, 
and did provide in each instance, the aircraft, crews and 
flight attendants, fael and oil, maintenance, hull insurance 
for the aircraft, and landing fees. All aircraft involved 
were listed and carried on ONA’s operating specifications 
at the time of fight performance. With two exceptions— 
an agreement with BOAC and one with BWIA which were 
filed with the Board on October 15, 1959—none of the 
agreements pertaining to these flights were filed pursuant 
to the provisions of Section 412 of the Act. 


During the years 1958 and 1959, ONA also entered into 
contractual agreements with certain foreign air carriers 
acting in their individual capacities for the carriage by 
air of cargo between points in the United States and certain 
foreign points and these flights were subsequently per- 
formed® All flights originated in or terminated in the 
United States, and compensation was paid ONA by the 
foreign air carrier. As in the case of contracts for the car- 

ONA agreed to, and did provide in each 
flight attendants, fuel and 
and land- 
ing fees. Likewise, 
carried on ONA’s operating 


SONA performed such flights for these carriers as follows: Transocean—1; 
Coastal Cargo—1; American International—1; TWA—10; TCA—2; General 


Azxways—1 & Western—6; Capitol—2. 


ein 1958-1950, ONA performed 9 cargo fights for Air France and 2 
for KLM. 
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flight performance. None of the agreements pertaining to 
these flights were filed with the Board pursuant to the 
provisions of Section 412 of the Act. 


306 The crucial issues to be determined are (1) wheth- 

er, as to passenger flights performed pursuant to 
“wet lease’’ agreements with foreign and other air carriers, 
ONA’s operations were those of a common carrier so as to 
require specific authority from the Board; (2) whether “‘wet 
lease’? agreements pursuant to which it transported both 
passengers and cargo were required to be filed with the 
Board. We turn first to a consideration of ONA’s trans- 
portation of passenger traffic under the ‘‘wet lease”’ agree- 
ments. 


1. As the Examiner correctly pointed out, the Board has 
long held that so-called ‘‘charter’’ or “contract” flights for 
plane-load transportation of persons or property may con- 
stitute common carriage because, inter alia, such flights, 


when viewed in the light of other common-carrier activities, 
constitute an inseparable part of such activities.° The 
test in this respect was set forth in greater detail in Viking 
Airlines, et al., Noncertificated Operations where the Board 
said :7 ; 

‘While it is possible for a common carrier to engage 
in separate activities constituting private carriage for 
hire, as distinguished from common-carrier service, it 
is clear from numerous decisions of the courts and other 
administrative agencies that not only must such opera- 
tions be entirely free from the elements that cons‘itate 
common carriage, but they must also be restricted, lim- 
ited, and clearly distinguishable from the carrier’s gen- 
eral transportation business; otherwise such opera- 
tions are an integral part of the carrier’s general ac- 
tivities and included in its common carrier enter- 
prise.” 

20 Standard A.L., Noncertificated Operations, 10 CAB. 486, 500 (1949). 
2211 CAB. 401, 409 (1950). 
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307 ONA is concededly a common carrier with respect 

to both persons and property in domestic and over- 
seas air transportation and is also a common carrier with 
respect to property only in foreign air transportation. In 
addition, it performed numerous “charter” flights during 
1958 and 1959, carrying groups of passengers in foreign air 
transportation for which it recognized the need for com- 
mon-carrier authority by obtaining appropriate exemptions 
from the Board. An examination of the flight reports sub- 
mitted by ONA shows that during those years the carrier 
engaged in extensive operations carrying such charter 
groups between points in the United States and points in 
Western Europe, the identical area in which its wet lease 
operations were conducted. For example, in June 1958, 
ONA conducted 15 such flights under exemption and five 
under wet lease. In August 1959, it conducted 38 flights 
under exemption and eight under wet lease. The flight re- 
ports also show that during those years ONA performed 
numerous flights between a point in the United States and 
a point in Western Europe carrying passengers pursuant 
to MATS contracts, for which it sought and received Board 
exemption, and at the same time performed substitute 
MATS service under wet lease transporting persons be- 
tween the United States and Western Europe for other 
carriers without Board authority. For example, in June 
1958, ONA performed nine substitute MATS flights and 16 
flights pursuant to military contracts awarded it and under 
Board exemption. 


Thus, ONA conducts “charter’’ operations which are not 
dissimilar in terms of the type of traffic transported to 
those involved under the wet leases. As hereinafter 

308 indicated, the fact that the charters involve traffic 
solicited by other common carriers does not detract 

from the conclusion that ONA is a common carrier as to 
such transportation, but strengthens it. Further, as has 
been shown, ONA conducts charters for groups to the gen- 
eral area involved in the wet lease operations, for which 
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it seeks and obtains authority from the Board. Nor is there 
any real distinction from an operational standpoint. In 
case of both the direct charters and the wet leases, the 
passengers are carried on respondent’s aircraft, subject 
to its operational direction and control, and pursuant to 
ONA’s own safety authority. All of these factors are, of 
course, equally applicable to ONA’s substitute MATS serv- 
ice under wet lease and the flights it performed under its 
own MATS contracts for which it received Board exemp- 
tion.” 

In short, there is no meaningful difference between re- 
spondent’s other operations as a common carrier and its 
operations under wet leases in 1958 and 1959, pursuant to 
which it performed 37 flights for BOAC and KLM and 34 
substitute MATS flights for other air carriers. There 
is nothing to distinguish these wet lease flights in kind, 
character, mode of operation, or area served from other 
services provided to the public generally. Furthermore, 
respondent does not contend, nor does the record indicate, 
that it refused such business when tendered. Indeed, re- 
spondent appears to explicitly recognize that persons trans- 
ported pursuant to wet leases were a part of the same pub- 

lic which respondent itself seeks to carry in foreign 
309 air transportation with authority from the Board, 

and the fact that they were transported by agreement 
with a foreign air carrier rather than by direct charter 
from ONA was a consequence of unsuccessful solicitation 
on the part of respondent.™ 


On the facts before us, we conclude that ONA’s opera- 
tions under the wet lease agreements were not distinguish- 
able from its general transportation business, that they 


212 The exemption authority is set out infra, footnote 22. 


23 ‘They [persons transported pursuant to the wet leases] were persons who, 
in light of Bespondent’s own charter business, had rejected Respondent’s 
offer and accepted the offer of KLM and BOAC’’ (respondent's brief to 
Examiner, p. 18). 
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were an integral part of the carrier’s common-carrier ac- 
tivities, and that, viewed in their entirety, all of respond- 
ent’s operations were those of a common carrier. 


We note ONA’s contention that there was no passenger- 
carrier relationship between it and the passengers carried 
under wet lease. Assuming this to be so, we find that it 
does not negate common carriage. As shown above, ONA 
engaged generally in a charter business to groups. Other 
carriers are to be viewed no differently from other char- 
terers insofar as their being members of the chartering pub- 
lie is concerned. In this context, the carrier-charterers are 
essentially shippers, and the lack of a specific contractual 
relationship, if such be the case, between ONA and the 
persons carried for other carriers is irrelevant. 


2. Apart from the general relationship of the wet lease 
operations to respondent’s other transportation activities, 
in concluding that respondent was a common carrier under 
the agreements the Examiner also attached significance 
to the fact that the traffic carried was that of the common 
carriers with whom respondent contracted and the aircraft 
was operated under the control and responsibility of re- 

spondent. He properly did so, since this test is well 
310 established and has been adhered to by the Board 

on many occasions in the past.“ Indeed, ONA was 
well aware of this principle and recognized its force on at 
least one oceasion during the period in question when 
it applied for and received an exemption to operate a 
single round-trip flight for KLM carrying individually- 
ticketed KLM passengers between New York and Western 


1s Stonderd A.L., Noncertificated Operations, swpra; Transocean Air Lines- 
Scandinavian Aistines System, Order E-7012, December 4, 1952; Flying Tiger 
Line, Inc. (FTL) Enforcement Proceeding, Order E-7515, June 26, 1953; 
Riddle Airlines Acrovias 8ud Americana, Order E-10162, April 4, 1956; North- 
ere Consolidated Wien Alaska Airlines, Order E-10307, May 22, 1956; Over- 
sees National AirwaysKLM Eoyal Dutch Airlines Agreement, Order E-12328, 
April 4, 1958; Transocean Air Lines-Lufthansa Agreement, Order E-13718, 
‘April 8, 1950; Baloir AG, Order E-16042, October 28, 1960. 
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Europe.** Respondent’s position now, however, appears to 
be that any such principle is erroneous in view of the Su- 
preme Court’s opinion in United States v. Rosenblum* and 
related cases.”” 


In Rosenblum, the Interstate Commerce Commission had 
held that appellees and their predecessors in interest, who 
hauled only for common carriers and principally for a sin- 
gle carrier between two points, were not entitled to a cer- 
tificate or permit over the route under the ‘‘grandfath- 
er” clause of the Motor Carrier Act, since their equip- 
ment was operated solely under the direction and control 

of the common carriers and under the latter’s respon- 
311 sibility to the general public and the shippers.” 


A three-judge district court reached an opposite 
conclusion.” The Supreme Court stated that it need not 
determine whether substantial evidence supported the Com- 
mission’s ultimate conclusion that appellees operated solely 
under the control of the common carriers, but did find 
that appellees’ operations were an integral part of a single 
common-carrier service offered to the public by the common 
carriers for whom they hauled. The Court held that Con- 
gress did not intend in the Motor Carrier Act to grant 
multiple ‘‘grandfather’’ rights on the basis of a single 
transportation service. Since, presumably, the common 
carriers which appellees served were entitled to ‘‘grand- 
father’’ rights over the entire line, no additional contract 
carrier ‘‘grandfather’’ rights could be conferred on appel- 
lees consistent with Congressional intent. 


18 Order E-14081, June 19, 1959. In the order the Board noted: ‘‘In the 


to charter to a foreign air carrier to carry the latter’s own traffic.’’ 
26 315 U.S. 50 (1942). 


2t United States v. Margolies (decided in same opinion as Eosendlwm) ; 
Ludetich v. United States, 315 U.S. 50 (1942). 


1924 MCC. 121, 
29 36 F. Supp. 467 (E.D. Mo. 1941). 
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Here, however, we are not dealing with a carrier which 
hauled solely for common carriers as was the case in Ro- 
senblum. Nor is there involved here any question of wheth- 
er ONA or another carrier has acquired any sort of “ grand- 
father” rights over a particular route, nor any question, 
with respect to sach rights, of statutory intent, the point 
on which Rosenblum tarned. Furthermore, unlike the Mo- 
tor Carrier Act, the Federal Aviation Act of 1958 explicitly 

izes that an air carrier may engage in air transpor- 
tation, either ‘“‘directly or indirectly,’ and therefore there 

can be two types of carriers with respect to a single 
312 transportation service. In view of these significant 

distinctions, we find nothing in Rosenblum that 
would compel us to reverse well-established precedent or 
which would preclude us from finding here that ONA did 
transport passengers as a common carrier pursuant to 
contracts with other common carriers.” 


3. Respondent makes the farther point that certain sub- 
stitute flights performed by it for carriers under contract 
to MATS did not require additional authority from the 
Board. This argument proceeds from the fact that in 
1958 and 1959 the Board granted respondent exemption 
from the provisions of Section 401 of the Act, Part 291 of 
the Economie Regulations, and respondent’s operating au- 
thorization to permit respondent ‘‘to engage in interstate, 
overseas, or foreign air transportation of persons and 
property without limitation as to frequency and/or regu- 
larity pursuant to contracts with any department of the 
Defense Department calling for air service in plane-load 

20 Section 101(3)- 


22 We do not understand that ONA is contending that it was not a carrier 
operations. If, however, such a contention were 
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capacities * * °.”*? Respondent further states that it had 
in effect a “call contract”? with MATS under the terms of 
‘which respondent undertook to provide transportation 
whenever respondent replied to a MATS request for Pro- 

posal or Invitation for Bids, and pursuant to such 
313 response was given an award. Respondent further 

argues that six of the flights” were operated by re- 
spondent pursuant to the terms of its own call contract with 
MATS and so were covered by the authority granted re- 
spondent in Order E-10788, as extended. 


We find this argument to be without merit. Order E- 
10788 recites that the authorization granted ‘<shall be ef- 
fective with respect to each carrier only if such carrier is 
awarded a contract or contracts by a department of the 
Defense Department for the aforementioned air transporta- 
tion, and then only with respect to the particular transpor- 
tation provided for by such contract.’ ONA, however, 
did not perform the transportation under contract with 
MATS. ONA’s contract was with the carrier for which it 


performed substituted service,” and MATS had to look 
to the carrier with which it had contracted for perform- 
ance* The call contract on which ONA relies is not of 
record, but testimony concerning it shows that it merely 
qualified ONA to fly a MATS flight, provided other condi- 


this exemption from December 1, 1957, to December 1, 

13137 further extended it from December 1, 1958, to September 30, 
(See also Section 207.11 of the Economic Regulations.) All of the 
substitute servico flights in question were operated in 1958 or prior 
September 30, 1959. 

23 Bespondent’s brief refers to two for Capitol Airways, two for Trans 
Caribbean Airways, one for Transocean, and one for General Airways. The 
brief makes no mention of one flight each performed for Coastal Cargo and 
American International. 

2 T. 74, 76. 

2s T. 75. 
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tions were met,* and was in no respect a contract with 
MATS for any particular air transportation. 


Respondent also argues, with respect to ten substitute 

service flights performed on behalf of TWA for MATS 

and six on behalf of Seaboard & Western, that when it 

314 agreed to substitute for these carriers, it in effect 

stepped into their shoes in every respect. There is 

no substance to this argument. The tranportation was 

not performed pursuant to any contract between ONA and 

MATS, and was therefore covered by no exemption author- 
ity issued by the Board. 

4. Turning to the charges of violation of Section 412 of 
the Act, we find that the Examiner’s conclusion that ONA 
violated that section and Part 261 of the Economic Regula- 
tions by failing to file with the Board the wet lease agree- 
ments pursuant to which it transported both persons and 
eargo in foreign air transportation requires some modifica- 
tion. 

In his Initial Decision, the Examiner states that the 
Board has consistently concluded, in all cases where the 
agreement was not filed and considered simultaneously with 
an application for exemption, that wet lease agreements 
retaining dominion and operational control in the lessor 
were in the nature of cooperative working arrangements 
and should be filed with the Board pursuant to the pro- 
visions of Section 412 of the Act and Part 261 of the Eco- 
nomie Regulations. He further found that all of the 
lease agreements under which ONA furnished transporta- 
tion were such arrangements and should have been filed 
with the Board. 


The Examiner’s holding is stated too broadly. Wet lease 
eontracts or the performance of a single flight or a series 
of flights are not ‘‘cooperative working arrangements’’ 
where the charterer makes arrangements only with respect 


28 T. 78, SL 
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to the traffic to be moved by the carrier and undertakes no 
further part in the movement of the traffic. However, if 

under the agreements certain functions, which are 
315 normally performed by the transporting carrier, are 

instead performed by the charterer beyond the nor- 
mal customer-carrier relationship, the agreements do con- 
stitute ‘‘cooperative working arrangements.”’ Here, it is 
found that the agreements between ONA and BOAC for the 
carriage of passengers are such cooperative working ar- 
rangements. 


With respect to flights flown pursuant to mine agree- 
ments executed in 1958 between ONA and BOAC, one con- 
dition in the agreements provides: “Operating personnel 
are authorized to take orders only from the carrier, unless 
specific agreement has been made between the parties 
whereby certain defined instructions may be accepted by 
operating personnel from the Charterer.’’ A witness for 
respondent testified’ that BOAC, under its 1958 agree- 
ments with ONA, had the responsibility to inform ONA of 
the airport of origin, the airport of destination, the time 
of positioning of the aircraft, and the gate at which the 
aircraft would be positioned. BOAC also was responsible 
for providing ramp service, including placement of wheel 
chocks, provision of a loading ramp, outside power unit, 
posting of fire guards, and things of that nature. The nine 
1959 agreements between ONA and BOAC and one agree- 
ment between ONA and BWIA™® provided that, unless 
specifically excepted, the lessee should provide: (a) ground 
handling excluding non-routine maintenance of aircraft at 
all departure, en route, and destination points; (b) cater- 


at T. 47. 


23 According to ONA, the flight flown for BWIA was contracted by BOAC, 
and BOAC assumed full responsibility for the passengers, and for the pur. 
poses of this case, may be treated as a BOAC fight In any event, as pre- 
viously noted, this agreement, as well as a second between ONA and BOAC, 
was filed with the Board on October 15, 1959. 
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ing and cabin service; (c) loading and off-loading 
$16 of any cargo; (d) ticketing, check-in passenger and 

baggage handling at arrival and destination points; 
(e) landing and uplift rights at non-United States airports; 
and (f) all landing fees. 


In our opinion, all the above charters contained agree- 
ments whereby functions normally performed by the trans- 
porting carrier were, instead, performed by the charterer, 
involving a degree of cooperation beyond the normal cus- 
tomer-earrier relationship, and constituted ‘‘cooperative 
working arrangements”? within the meaning of Section 412. 
Accordingly, we conclude that by failing to file all but two 
of these agreements with the Board, ONA violated the pro- 
visions of Section 412 of the Act. From the evidence deal- 
ing with the remaining contracts, however, it does not 
appear that they included agreements of the nature found 
in the above contracts. Consequently, since there is no 
evidence that the undertaking of the charterer pursuant 
to the agreements was other than that ordinarily involved 
in a custom-carrier relationship, we cannot find that they 
constituted cooperative working arrangements within the 
terms of Section 412, and, accordingly, we do not find that 
ONA’s failure to file such agreements involved it in viola- 
tion of that section. Therefore, ONA’s violation of Section 
412 encompasses only its failure to file with the Board the 
nine 1958 agreements and eight of the nine 1959 agree- 
ments with BOAC, all for the carriage of passengers. 


We have given due consideration to all remaining excep- 
tions and contentions of respondent and, except to the 
extent indicated, find that they do not alter our decision 
herein. 


Accordingly, in view of all the foregoing and upon con- 
sideration of the entire record, we find: 


317 1. That during 1958 and 1959, Overseas National 
Airways, Inc., executed ‘‘wet lease’? agreements 
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with foreign air carriers and other air carriers, pursuant to 
which it transported persons between the United States 
and foreign points as a common carrier for compensation 
or hire without authority from the Board, and thereby 
engaged in foreign air transportation in violation of Sec- 
tion 401(a) of the Act. 


2. During 1958 and 1959, Overseas National Airways, 
Inc., engaged in foreign air transportation of passengers 
pursuant to aircraft “wet lease’? agreements with a foreign 
air carrier, and, by failing to file such agreements with the 
Board, violated Section 412 of the Act. 

An appropriate order will be entered. 

Boyd, Chairman, Murphy, Vice Chairman, Minetti and 
Gilliland, Members of the Board, concurred in the above 
opinion. Gurney, Member, did not take part in the de- 
cision. 


—_——— 


318 Order 


A fall public hearing having been held in the above- 
entitled proceeding and the Board, upon consideration of 
the entire record, having issued its opinion containing its 
findings, conclusions, and decision, which is attached hereto 
and made a part hereof; 


Tr Is ORDERED: 


1. That on and after 12:01 am., EDST, August 5, 1961, 
Overseas National Airways, Inc., its agents, successors, and 


assigns, cease and desist from operating charter flights for 
the carriage of persons in foreign air transportation or 
otherwise engaging directly or indirectly in the foreign air 
transportation of persons within the meaning of Section 
101(21) of the Federal Aviation Act of 1958, in violation of 


Section 401(a) of the Act; 


2. That Overseas National Airways, Inc., cease and de- 
sist from violating Section 412 of the Act by failing to file 
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copies or memoranda of contracts or agreements affecting 
air transportation, as required by that section. 
By the Civil Aeronautics Board: 
/s/ Hazoup R. SanpERson 
Harold R. Sanderson 
Seeretary 
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QUESTIONS PRESENTED 


(1) Are flights under wet lease agreements per se air 
transportation within the meaning of the Federal Aviation 
Act of 1958, and if not, did the Civil Aeronautics Board 
err and exceed its statutory authority in lamping unrelated 
passenger and cargo flights together with these wet lease 
fights for the purpose of determining whether Overseas 
National Airways, Inc. was holding itself out as a common 
carrier and thus engaging in air transportation within the 
meaning of that Act? 

(2) In light of the fact that Overseas National Airways, 
Ine. had already received exemption authority from the 
Civil Aeronantics Board to farnish foreign air transporta- 
tion service to the Military Air Transport Service pursuant 
to the latter’s ‘‘call” agreements, did the Board err and 
exeeed its statatory authority in holding that Overseas 
National Airways, Inc. nonetheless required additional 
exemption authority to furnish substitute service for other 
air carriers which were unable to provide transportation 
they had agreed to provide under similar ‘‘call’’ agree- 
ments, even in those instances in which Overseas National 
Airways Inc. replaced the other carriers with respect to all 
rights and liabilities arising out of the latters’ contracts 
with the Military Air Transport Service? 


Jurisdictional Statement 
Statement of the Case 

Points Raised in This Petition 
Summary of Argument 


I. Respondent exceeded its statutory authority in 
holding that Petitioner required authority from 
the Board to wet lease its aircraft to BOAC and 
KLM for carriage by the latter of their own pas- 
senger traffic between points in Europe and 
points in the United States 


A. The powers of economic regulation of Re- 
spondent are limited to the regulation of the 


carriage by aircraft of persons or property 
as 2 common carrier for compensation or hire 
or the carriage of mail by aircraft 


- The law of common carriage to be epplied in 
this case: 


1. Definition of common carrier 


2. Basic test of common carrier status—the 
“holding out’? test 


3. A carrier may be a common carrier with 
respect to some of its operations and at the 
same time be a private carrier with respect 
to other operations 


_ The carriage by Petitioner of passengers for 
KLM and BOAC in foreign commerce pur- 
suant to wet lease agreements between the 
parties was not of such a nature as to con- 
stitute Petitioner a common carrier engaged 
in foreign air transportation of passengers . . 


1. Flights available to the public 


Index Continued 


Page 


2. Flights inseparable from carriers common 
carrier activities 19 


3 Traffic solicited by one carrier but trans- 
ported by aircraft owned, operated and 
controlled by another carrier 22 


. Aireraft operated under control and re- 
sponsibility of the carrier under charters 
obtained through a broker or transporta- 
tion t offering to arrange transpor- 
tation for members of the public 

Tl. Respondent exceeded its statutory authority in 
holding that substitute service performed by Pe- 
titioner for carriers under contract to MATS 
required additional authority from the Board .. 


Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 16,527 


Oversgas Nationan Amways, Inc., Petitioner, 
v. 
Crvm Azronavutics Boaxp, Respondent. 


On Petition To Review Order Of the Civil Aeronautics Board 


BRIEF FOR THE PETITIONER 


JURISDICTIONAL STATEMENT 


The jurisdiction of this court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 49 U.S.C_A. 1486. 
Petitioner as the unsuccessful party below has a substan- 
tial interest in the order issued by the Board and therefore 
has a right to judicial review if appeal is made to this 
court within sixty days of the Board’s decision. This peti- 
tion has been filed as prescribed. 


9 
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STATEMENT OF THE CASE 


Petitioner is a supplemental air carrier subject to regu- 
lation by the Civil Aeronautics Board. On February 19, 
1960, the Bureau of Enforcement of the Civil Aeronautics 
Board filed with the Board a complaint (Tr. 2) against 
Petitioner praying that Petitioner be ordered to cease and 
desist from doing certain acts which the Bureau of En- 
forcement alleged violated Sections 401(a) and 412 of the 
Federal Aviation Act and Parts 261 and 291 of the Eco- 
nomic Regulations. The case was designated as Docket 
No. 11154. Petitioner denied that its action constituted a 
violation of the Federal Aviation Act or of the Economic 
Regulations (Tr. 6). After notice and hearing, Examiner 
John C. Cannon issued an Initial Decision (Tr. 246) in 
which he concluded that Petitioner had violated the Act 
and Economic Regulations, as alleged, and that Petitioner 
should be ordered to cease and desist from such violations. 


Petitioner filed exceptions (Tr. 286) to the Initial Deci- 


sion and submitted an additional brief (Tr. 293) to Re- 
spondent. After consideration of the record and the briefs, 
but without oral argument, Respondent concluded on June 
5, 1961, that Petitioner had violated Sections 401(a) and 
402 of the Act and it thereby ordered Petitioner to cease 
and desist from such violations (Tr. 300). With respect 
to Section 412, Respondent found that Petitioner had not 
violated the Act to the extent found by the Examiner. 
This modification is reflected in Respondent’s conclusions 
and cease and desist order. 

The fact situations on which the allegations of the com- 
plaint were based may be described under three separate 
headings, as follows: 


L Wet Leases By Petitioner To Foreign Air Carriers For Single 
Trips For the Carriage of Passengers Of That Foreign Air 
Carrier. 

In 1958 and 1959, Petitioner entered into a number of 
separate agreements with British Overseas Airways Cor- 
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poration (BOAC)! (Tr. 114-153) and KLM Royal Dutch 
lines (KLM) by the terms of which agreements Petitioner un- 
dertook to ‘‘wet lease’’ its aircraft to the foreign air carrier 
for a single flight, either one-way or round-trip. Petitioner 
agreed to furnish and did furnish the aircraft, the crew, 
the maintenance on the aircraft, the fuel and oil, the hull 
and passenger liability insurance, and the food to be served 
in flight. The aircraft was carried on Petitioner’s operating 
specifications and flown in accordance with Petitioner’s 
operations manual. The lessee carrier in each case leased 
the aircraft in order to transport its own passengers be- 
tween a point in Europe and a point in the United States 
over which the lessee carrier held operating authority. In 
every case the lessee carrier sold the transportation to the 
passengers and ticketed them; maintained complete respon- 
sibility for the handling of the passengers; handled, 
loaded and unloaded the baggage; scheduled the flight; 
provided the ground and ramp services at origin, destina- 
tion and en route stops; announced departure and arrival 
times and gave loading and unloading instructions; and 
gave orders for the positioning of the aircraft for loading 
and debarking. The lessee carrier had the right to identify 
the flight as its own by placarding the aircraft. All ques- 
tions and/or complaints from passengers were directed to 
and handled by the lessee carrier. The lessee carrier 
treated the flight as its own and never at any time relin- 
quished responsibility for transporting the passengers 
from the point of origin of the trip to point of destination. 
The terms and conditions which spelled out the respective 
obligations and responsibilities of each party to the agree- 
ment were contained in a separate ‘‘wet lease’’ or “char- 
ter’? agreement entered into between Petitioner and the 
foreign air carrier for each flight, as supplemented and 
modified by operating instructions agreed to by each party 

10Qne fight was flown for British West Indian Airways (BWIA), but since 


that flight was contracted by BOAC, and BOAC assumed full responsibility 
for the passengers, for the purposes of this case it may be treated as a BOAC 


fight. 
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and issued by each party respectively to its operating 
personnel. By the terms of its supplemental air carrier 
certificate, Petitioner does not have authority to engage 
in foreign air transportation of persons, and for none of 
these flights did Petitioner seek or obtain exemption author- 
ity to operate the flights in its own name as its air trans- 
portation. 


tw Wet Leases By Petitioner to Foreign Air Carriers for Single 
Trips for the Carriage of That Carrier's Cargo Traffic. 

In 1958 and 1959, Petitioner ‘‘wet leased”? or “chartered’”’ 
its aircraft on six separate occasions to Air France or KLM 
for the use by that carrier in the movement of its own 
cargo traffic between a point in Europe and New York. On 
each such occasion, the agreement was for one flight only. 
Petitioner did not file these agreements with the Civil 
Aeronautics Board. 


IIL Wet Leases By Petitioner to U.S. Air Carriers for 
Performance of Substitute Service for MATS. 


On a number of separate occasions in 1958 and 1959, Peti- 
tioner undertook to provide substitute service on short 
notice for U. S. air carriers who had contracted to trans- 
port plane-load lots of passengers for Military Air Trans- 
port Service (Tr. 156-161). In each such instance, both 
the original carrier, for whom Petitioner was substituting, 
and Petitioner possessed operating authority from the 
Board to perform service for MATS in its own name. 
Petitioner performed such service in such instances either 
in accordance with the terms of its own call contract with 
MATS or in accordance with the original carrier’s contract 
with MATS. The payments for the service, however, were 
made by the government to the original carrier and Peti- 
tioner, in turn, received its payment from the carrier for 
whom it was substituting. Petitioner did not seek nor ob- 
tain additional exemption authority to perform these 
MATS substitate service flights. 
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POINTS RAISED IN THIS PETITION 
Respondent erred in its decision as follows: 


(1) In failing to hold that a passenger ‘‘wet lease” by a 
supplemental air carrier is not per se air transportation 
within the meaning of that term as defined in Section 101 
of the Federal Aviation Act of 1958 when the lessee, an- 
other air carrier, provides all of the various passenger 
services, sells its own tickets for the flights, procures the 
traffic and in all respects deals with the passengers in its 
own name. 


(2) In lumping together with the ‘‘wet leases’’ involved 
in this case passenger charter flights, wholly unrelated to 
these ‘“‘wet leases” and covered by specific exemptions 
granted by Respondent, and other cargo flights, flown pur- 
suant to the operational authority of Petitioner, for the 
purpose of determining whether Petitioner was holding 
itself out as a common carrier. 


(3) In holding that although Petitioner had already 
received exemption authority from Respondent to furnish 
foreign air transportation service to MATS pursuant to 
its ‘‘call” agreements, it nonetheless required additional 
exemption authority to furnish substitute service for other 
air carriers which were unable to provide transportation 
they had agreed to provide under similar “call’’ agree- 
ments, even in those instances in which Petitioner replaced 
the other carriers with respect to all rights and liabilities 
arising out of their contracts with MATS. 


SUMMARY OF ARGUMENT 


Both Petitioner and Respondent agree that an airline 
does not engage in air transportation within the meaning 
of the Federal Aviation Act of 1958 unless it holds itself 
out as a common carrier. Petitioner does not have au- 
thority to fly scheduled international passenger flights but 
it does have authority to fly international cargo flights and 
it has frequently received specific exemptions for interna- 
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tional passenger charter flights. Petitioner contends that 
‘wet leases”? do not per se constitute air transportation 
within the meaning of the Act, and that if an air carrier 
is asked by an authorized air carrier to wet lease an aircraft 
to it, only that agreement and other similar wet leases 
should be considered in determining whether the lessor is 
holding itself out as a common carrier. Respondent, how- 
ever, lumped together these wet leases with wholly unre- 
lated passenger charter flights and cargo flights in deter- 
mining that Petitioner was holding itself out as a common 
carrier. In doing so, Respondent failed to follow the many 
cases holding that a common carrier for one purpose is not, 
because of that fact, a common carrier for all purposes. 


A number of these wet leases were made to air carriers 
which were unable to provide transportation they had 
agreed to provide under MATS ‘‘call”? agreements. Peti- 
tioner had received exemption authority to provide trans- 
portation under similar agreements. Since both the lessor 
and lessee in these instances already had exemption au- 
thority, it would have served no purpose whatever of the 
Federal Aviation Act to require the lessor to make a new 
application to Respondent. This requirement, that an ap- 
plication be filed, is especially meaningless in those in- 
stances in which the lessor replaces the lessee air carrier 
with respect to all rights and liabilities arising out of the 
latter’s contract with MATS. As a matter of practice in 
all such cases, Respondent grants the exemption authority 
almost as a formality, but frequently valuable time is lost. 
Petitioner contends that this requirement serves no pur- 
pose and that Respondent is exceeding its statutory au- 
thority in establishing this requirement. 


ARGUMENT 


There are before this court several issues of law, the first 
being whether wet leases are per se air transportation with- 
in the meaning of the Federal Aviation Act of 1958. If not, 
the court faces the second question, which is whether wholly 


7 


unrelated flights should be lumped together with wet leases 
for the purpose of, determining whether Petitioner was hold- 
ing itself out as a common carrier on these wet lease flights. 
The third question, which arises only if Petitioner is held 
to have been holding itself out as a common carrier, is 
whether a lessor under a wet lease agreement for substitute 
service on a MATS flight must file a new application for a 
specific exemption when both the lessor and lessee are op- 
erating under similar MATS ‘“‘call’’ agreements. An af- 
firmative answer to this third question would raise a fourth, 
which is whether a new application need be filed in those 
cases in which the parties effect a novation, whereby the 
lessor replaces the lessee with respect to all rights and 
liabilities arising out of the latter’s contract with MATS. 


STATUTORY 


TO WET LEASE ITS AIRCRAFT 
KLM FOR CARRIAGE BY THE LATTER OF THEIR OWN PAS- 
SENGER TRAFFIC BETWEEN POINTS IN EUROPE AND POINTS 
IN THE UNITED STATES. 

Petitioner maintains that under the undisputed facts in 
the proceeding, Petitioner’s operation of its aircraft pur- 
suant to ‘‘west lease’? agreements with BOAC (Tr. 114 
153) and KLM for the transportation of BOAC and KLM 
passengers did not constitute, while Petitioner was engaged 
in such operations, ‘‘common carriage’’ as that term is 
known and is used in the law of transportation. Since 
Petitioner is not a common carrier with respect to those 
operations, it is not, while performing those operations, 
engaged in ‘‘air transportation’’ as that term is defined by 
the Federal Aviation Act of 1958. Therefore, Petitioner is 
not required to obtain from the Board a certificate authoriz- 
ing such operation under the provisions of Section 401(a) 
of the Act, and may lawfully conduct such operations with- 
out such authority, and without obtaining an exemption 
from the provisions of Section 401(a) of the Act. 
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The powers of the Respondent to require an air carrier 
to obtain a certificate of public convenience and necessity 
before engaging in the air carriage of persons and property 
are set forth in Section 401(a) of the Act, which provides: 

“‘No air carrier shall engage in any air transporta- 
tion unless there is in force a certificate issued by the 
Board authorizing such air carrier to engage in such 
transportation.”’ 


Before the Respondent may require a carrier to obtain a 
certificate, it must be established that the carrier is an 
“sir carrier” and that it is engaged in ‘‘air transporta- 
tion.” While both of these terms may be susceptible in 
common parlance to broad interpretations, as used in the 
Act they have much narrower meanings. Both are defined 
by the Act; and both cover only a very limited segment of 
the totality of activities which constitute carriage of per- 
sons or property by aircraft. 


Section 101(3) of the Act defines “sir carrier’’ as: 


“‘Any citizen of the United States who undertakes, 
whether directly or indirectly or by a lease or any 
other arrangement, to engage in air transportation...” 


Section 101 (10) of the Act provides that: 


“ ‘Airy transportation’ means interstate, overseas, Or 
foreign air transportation or the transportation of mail 
by aircraft.”’ 


In tarn, interstate, overseas and foreign air transporta- 
tion are defined in Section 101 (21) of the Act as: 


““'The carriage by aircraft of persons or property as a 
common carrier for compensation or hire or the car- 
riage of mail by aircraft, in commerce between, re- 
spectively— 
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(a) a place in any State of the United States, ... 
and a place in any other State... (b) a place in any 
State of the United States . . and any place in a ter- 
ritory or possession of the United States ... and (c) 
a place in the United States and any place outside 
thereof...’? (Emphasis supplied.) 


In view of these definitions, a carrier is required to ob- 
tain a certificate from Respondent only if it is engaged as 
a common carrier in transporting persons or property for 
compensation or in transporting mail. Since there is no 
problem of transportation of mail involved, Petitioner’s 
‘“‘wet lease’? operations require Respondent’ S$ approval 
only if such operations constitute common carriage. 


B. The Law of Common Carriage To Be Applied In This Case 
1. Definition of Common Carrier. 
The Federal Aviation Act does not define the term ‘‘com- 


mon carrier.’’ In the absence of a statutory definition, the 
determination of whether a carrier is a ‘‘common carrier’’ 


must be made through the application of common law prin- 
ciples.?, At common law, a common carrier is one who holds 
himself out to the public as engaged in the business of 
transporting persons or property from place to place, for 
compensation, offering his services to the public generally, 
and obligated to serve the public indiscriminately.* 


The cases in which the common law principles of common 
carriage have been developed were concerned with carriers 
by land or water. However, the Congress in enacting the 
Civil Aeronautics Act of 1938, which is the parent act to the 
Federal Aviation Act of 1958, made it clear that the prin- 
ciples established in the land and water cases were to be 


* Pan American Airways v. U.S., 150 F. Supp. 569, 572 (U.S. Customs Ct, 
1957); Viking Airlines ct al Enforcement Proceedings, 11 CAB 401, 413-14 
(1950). 

*9 Am, Jur., Carriers, Soc. 4; 13 CJS. Carriers, Sec. 3; Stimson Lumber Co. 


v. Kuykendall, 275 U.S. 207, 211 (1927); The Niagara v. Cordes, 21 How. 
(U.8.) 7 (1859); Home Insurance Co. v. Riddell, 252 F. 2d 1 (C.A. 5, 1958). 
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applicable to carriers in the air. In the Senate Report ac- 
companying S. 3845, the basis for the Civil Aeronautics 
Act of 1938, the Committee on Commerce stated the Con- 
gressional intent by pointing out that: 


“The recognized and accepted principles of the regu- 
lation of public utilities as applied to other forms of 
transportation have been incorporated in S. 3845.’ * 


The Courts have recognized this Congressional intent and 
have held that whether an air carrier is a common carrier 
will be determined by the same principles as are applicable 
in the cases of carriers by other means.° The Board has 
also used the same definition of common carrier as devel- 
oped by the courts.* 


2 Basic Test of Common Carrier Status—the “Holding Out” Test. 


The basic test which courts and administrative agencies 
have uniformly applied in determining whether a partica- 
lar carrier is or is not a common carrier has been to ascer- 
tain whether such carrier has held out to the public gen- 
erally that it will, within the limits of its facilities, carry 
for hire all persons applying or any property brought to it 
for carriage.” Accordingly, the dorinant factor in any 
consideration of common carrier status is whether or not 
there has been a “‘holding out’’ to the public. Just what 
constitutes the requisite ‘holding out’’ will be considered 
later in the discussion of whether Petitioner has held itself 
out to the public as a carrier of passengers in international 
operations. 

«Senate Report No. 1661 accompanying S. 3345, 75th Cong. 3rd Sess., p. 2. 


8 Arrow Aviation, Inc. v. Moore, 266 F. 2d 488, 490 (8th Cir. 1959) ; Pacific 
Northern Airlines, Inc. v. Alaska Airlines, Inc., 80 F. Supp. 592 (D. Alaska, 
1948); Curtiss-Wright Flyiag Service, Inc. v. Close, 1933 US. Av. R. 228 
(D.C.N.J. not officially reported), affirmed 66 F. 2d 710 (3rd Cir., 1933), cert. 
den. 290 US. 696 (1933). 


© Transocean Airlines Enforcement Proceeding, 11 CAB 350, 352 (1950) ; 
Page Airways, Inc., Investigation, 6 CAB 1061, 1065 (1946). 


* United States v. California, 297 US. 175 (1936); 9 Am. Jur., Carriers, Bec. 
4, p. 431; Transocean Enforcement Proceeding, supra, at 352. 
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3. A Carrier May Be a Common Carrier With Respect To Some of Its 
Operations and at the Same Time Be a Private Carrier With 
Respect to Other Operations. 

It is a well settled common law principle that it is pos- 
sible for a carrier to be both a common carrier and a private 
carrier. Thus, it has been held by the Supreme Court of 
the United States that a taxicab company was a common 
carrier with respect to transportation service furnished 
pursuant to contract to all persons using a railroad station 
and seeking taxi service to hotels, and at the same time a 
private carrier with reference to transportation furnished 
with the same cabs in answer to telephone orders to the 
company’s central garage, which orders the company had a 
right to refuse.’ Likewise it has been held that a common 
carrier may undoubtedly become a private carrier when 
as a matter of special engagement he undertakes to carry 
something which it is not his business to carry.” Although a 
carrier may operate as a common carrier between certain 
areas or points, it may operate as a private carrier to an- 
other area or point outside of its route patterns.” 

This principle has been recognized and applied by Re- 
spondent in a number of cases.” It is a principle which is 
peculiarly applicable to the instant proceeding. Concededly 
Petitioner is a common carrier for the carriage of both 
passengers and property in interstate and overseas trans- 
portation and for the carriage of property only in foreign 
transportation, and holds a certificate authorizing the con- 
duct of such operations. It is equally conceded that Peti- 
tioner itself did not engage in the business of carrying pas- 
sengers in foreign transportation for its own account ex- 


* Terminal Taxicab Co. v. Kuts, 241 U.S, 252 (1916). 


*New York C.BB. Co. v. Lockwood, 17 Wall. 357, 377, 21 L.Ed. 627, 639 
(1873) ; Honeyman v. Oregon C-B.R. Co., 13 Ore. 352, 10 P. 628 (1886). 

Chenery v. Employers’ Liability Assur. Corporation, 4 F. 2d 826 (9th 
Cir., 1925). 

8 Transocean Enforcement Proceedings, supra, pp. 354-55; Pan American 
Ferry Flight Case, 18 CAB 214 (1953). 
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cept parties on chartered flights for which it held an exemp- 
tion from Respondent. The basic issue in this proceeding 
is, therefore, whether Petitioner has held itself out to the 
public through its operations pursuant to its wet lease 
agreements as being in the business of carrying passengers 
in foreign transportation and thereby assumed the status 
of a common carrier for such operation. Petitioner main- 
tains that Respondent erred in considering unrelated pas- 
senger charter and cargo flights for the purpose of deter- 
mining whether Petitioner held itself out as a common car- 
rier (Tr. 306-209), and that considering these wet leases 
independently, as they should be considered, there has been 
no sach holding out as to constitute Petitioner on these 
flights a common carrier for the foreign transportation of 
passengers. 


C. The Carriage By Petitioner of Passengers For KLM and 
BOAC Im Foreign Commerce Pursuant To Wet Lease 
Between the Parties Was Not Of Such a 

Carrier 


Agreements 
Nature As To Constitute Petitioner a Common 
Engaged In Foreign Air Transportation of Passengers. 
In Standard Airlines, Inc. Noncertificated Operations,” 
Respondent listed four types of situations where so-called 
“<charter” or “contract” flights might constitute common 
carriage. These situations were: 


1) The flights are available to those members of the 
public requesting such services and willing to enter into 
@ written or oral contract of carriage therefor. 


2) The flights, when viewed in the light of other common 
carrier activities constitute an inseparable part of such 
activities. 

3) Traffic solicited or obtained from the general public 
by freight forwarders, brokers, travel and ticket agencies, 
other carriers, and other similarly situated persons, is 
transported pursuant to contract or charter and the air- 
craft is operated under the control and responsibility of 


210 CAB 486 (1949). 


13 


the carrier whose aircraft has been made available for the 
transportation of such traffic. 


4) The aircraft is operated under the control and respon- 
sibility of the carrier and the practice is followed of obtain- 
ing so-called charters or contracts through a broker or 
transportation agent offering to arrange for air tanspor- 
tation services for those members of the public who desire 
such services. 


In the discussion which follows, we will consider Peti- 
tioner’s activities with respect to each of the four situa- 
tions and will demonstrate that such activities do not fall 
within the ambit of any of the situations. In so doing, 
however, Petitioner does not concede or accept the validity 
of the ruling in Standard with respect to each and every 
one of the four situations. During the discussion of the 
third situation, Petitioner will show that as stated, the 
proposition with respect to this situation is directly con- 
trary to the rulings of the Supreme Court of the United 
States and is, therefore, clearly erroneous. 


1. Flights Available To the Public 

In order to establish that Petitioner’s activities in this 
case come within the purview of flights available to those 
members of the public requesting such services and willing 
to enter into a written or oral contract of carriage, the 
Respondent must find two things. First, it must find that 
Petitioner held out that its services were available to the 
public for transporting passengers in foreigntransportation. 
Second, it must find that the holding out was made to 
members of the public who requested Petitioner and were 
willing to enter into a written or oral contract with Peti- 
tioner for such services. It is respectfully submitted that 
on the entire record neither of these basic facts has been 
established. 


In the Transocean Enforcement Proceedings, supra, Re- 
spondent has defined the activities which it considers as 
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coming within the scope of the concept of ‘holding out” 
as follows: 


“The breadth of the activities contemplated under the 
term ‘common carrier’ reflects the great variety of 


recognized means whereby the ‘holding out’ may be 
accomplished. The most obvious method of holding out 
which may result in common carriage is advertising 
aie e magazines, newspapers, posters, brochures, 
and the like. Should the evidence disclose that a 
carrier has advertised its services in such a manner 
as to solicit business from the general public, the 
necessary implication arises that it has held itself out 
as being in readiness to carry for all who might apply. 
Nevertheless, the lack of advertising is not in itself 
determinative of whether there has been a holding out 
since a holding out may take place through other 
methods. 

“<For example, a holding out may result from personal 
solicitation through salesmen, or through agents. The 
courts are in substantial agreement that the solicitation 
of passengers or freight shipments from the general 
public through solicitors or agents is convincing evi- 
dence of the holding out to carry for all who may 
apply. In fact, the courts have held that a course of 
conduct without solicitation or advertisements may 
support a finding that there has been a holding out if 
the facts indicate that the carrier generally accepted 
within the limits of its facilities all customers desirmg 
its services. In short, the requisite holding out may be 
evinced by any means which communicates to the pub- 
lic that a transportation service is indiscriminately 
available. A reputation gained through merely serv- 
ing the public indiscriminately may be sufficient in it- 
self to inform the public that the carrier will carry for 
all who apply within the limits of its facilities. 
<<Farthermore. it is clear that a carrier need not under- 
take to serve all the public in order to be considered 
a common carrier, but may limit its transportation 
services to a class or segment of the general public 
so long as it exoresses a willingness to provide trans- 
portation for all within this class or segment indiscri- 
minately.”’ 


When we examine Petitioner’s activities in this case, it 
is clear that none of the elements held by Respondent to 
constitute the requisite holding out are present. Petitioner 
did not advertise its availability to carry passengers in 
foreign transportation on these flights through magazines, 
newspapers, posters, brochures, radio, television or any 
other medium of communication. Petitioner did not solicit 
for these flights foreign passenger traffic through solicitors 
or salesmen or agents. Petitioner did not engage in any 
other course of conduct which would indicate to the public 
that Petitioner generally accepted within the limits of its 
facilities all customers, or all customers of a certain class, 
desiring to travel as passengers in foreign transportation 
on these flights. It accepted only those persons which 
KLM and BOAC assigned to ride in the planes which they 
had leased from Petitioner. It had no continuing long-term 
contract which BOAC or KLM but entered into single ad 
hoc agreements with its lessees for particular trips when 
the lessees were unable for some reason to furnish space 
on their own equipment. In each case, upon receipt of a 
request from BOAC or KLM, Petitioner had to determine 
whether it could make the plane and crew available in 
light of its own needs for meeting its own contractual obli- 
gations to furnish transportation to its own customers for 
transportation service. It did not hold itself out generally 
to all similarly situated carriers as being willing to serve 
their needs. 


Petitioner could not and did not acquire a reputation 
among the public that it would carry on these flights all 
who might apply. The public never dealt with Petitioner. 
Passengers entered into contracts only with BOAC and 
KLM, paid their money to them, were ticketed by them 
and looked to them for transportation. BOAC and KLM 
handled all baggage both at point of origin and point of 
destination. All communications and complaints from 
passengers were directed to BOAC and KLM. All servic- 
ing of passengers at airports was likewise handled by the 
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lessees. The only intimation that the passengers ever had 
that Petitioner was involved in any way whatsoever is 
when they boarded the plane and might have noticed that 
the craft bore ONA markings. Even if they noticed the 
ONA markings, this would not be evidence of holding out 
since KLM and BOAC had the right to place a placard on 
the plane to identify it as a KLM or BOAC flight, and 
there is no evidence that they did not so identify the flight. 


Insofar as holding out is concerned, it is wholly imma- 
terial whether the arrangements between Petitioner and 
its lessees were by way of dry lease or by way of wet 
lease. If the transactions had been by way of outright dry 
lease, whereby Petitioner furnished only the aircraft and 
the lessees furnished their own crews, fuel and mainte- 
nance, no one, including Respondent would contend that 
Petitioner had held itself out to provide foreign passenger 
transportation to the public or any segment thereof. This 
would be the case even though the lessee had not identified 
the flight by placarding the aircraft. The situation is not 
altered in any manner whatsoever by the fact that the 
crew was employed and the plane was fueled and main- 
tained by Petitioner. There is no evidence that the pas- 
sengers either knew or had reason to know that the crew 
were employees of Petitioner or that Petitioner was fuel- 
ing and maintaining the craft. The most that the passen- 
gers would know was that KLM and BOAC were using for 
the flight an aircraft in which Petitioner had a property 
interest. But this is exactly the same thing that the pas- 
sengers would know if KLM and BOAC had leased the 
aircraft under a dry lease. Inasmuch as it must be con- 
ceded that Respondent could not find that there would have 
been a holding out to the public by Petitioner if the aircraft 
had been furnished on a dry lease basis, it cannot jasti- 
fiably find that there has been a holding out by Petitioner 
merely because the aircraft was furnished on a wet lease 
basis. If holding out is to be established, something more 
must be proved. 
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The entire record is devoid of any evidence that Peti- 
tioner held itself out to the public as available to carry 
passengers in foreign air transportation on these flights. 
It is equally devoid of any evidence that either BOAC or 
KLM ever held out to the public that Petitioner’s services 
were available to the public for carrying passengers in 
foreign transportation. Both lessees held out to the public 
only that their own services were available. At no time 
was any passenger given any intimation that he was dealing 
with any carrier other than the one for whose services he 
contracted. This is not a case where one carrier transfers 
its passenger to another carrier, as may occur when a 
carrier because of delay in departure of a scheduled flight 
places its ticketed passenger on a flight of another carrier. 
In such a case, the relationship between the original carrier 
and the passenger is terminated, and a new passenger- 
carrier relationship is entered into between the passenger 
and the transferee carrier. Here there was never any 
intention to transfer the passenger to Petitioner. Each of 
the lessees at all times purported to be the sole carrier and 
was the only carrier with which the passenger had a 
carrier-passenger relationship. 


It was never the intention of Petitioner, the lessee car- 
riers, or the passengers to create a carrier-passenger rela- 
tionship between Petitioner and the passengers furnished 
by the lessee carriers. In fact, no carrier-passenger rela- 
tionship was ever established between the passengers of 
the lessees and Petitioner, either as a common carrier or 
as a private carrier. The relationship between a carrier 
and its passengers is a contractual one. It can be estab- 
lished either through an express contract or through an 
implied one.“ In this case, there is neither an express 
contract nor an implied contract between Petitioner and the 
passengers. The only express contract with the passengers 
was the contract between the lessee and the passengers and 
that contract required the service to be performed by the 


210 Am. Jur., Carriers, Secs, 954, 954a. 
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lessee carrier. By making a contract with the lessee, the 
passengers had in effect rejected any contract with Peti- 
tioner. There is no implied contract between Petitioner 
and the passengers because the passengers never intended 
to contract with Petitioner. The passenger in this case is 
not in the position of the passenger who boards a street 
car and is presumed to have the intent of entering into a 
contractual relationship with the carrier. In such a case, 
the law will imply a contract between the passenger and 
the carrier. Here the passenger boarded the plane pur- 
snant to, and in reliance on, an express contract with the 
lessees which completely negatives any presumption that 
he intended to contract for the services of Petitioner. In 
fact, he had no knowledge that Petitioner was involved in 
his travels. Under such circumstances, the law cannot 
create a contract by implication between the passenger 
and Petitioner. 


Nor can an intention to create a carrier-passenger rela- 
tionship between Petitioner and the KLM and BOAC pas- 
sengers be predicated upon the facts that Petitioner fur- 
nished passenger liability insurance. This was furnished 
by Petitioner pursuant to its agreement with KLM and 
BOAC, and each of these lessees were named as a Co- 
insured. Even in the absence of a carrier-passenger re- 
lationship, Petitioner in the event of accident might have 
been liable to the passengers of the lessees. If the acci- 
dent was due to Petitioners negligence, either in mainte- 
nance or in operation, Petitioner could well be liable to the 
passengers—not on the basis of an insurer because of the 
contractual relationship of carrier and passenger but on 
the basis of the principles of common law negligence. Fur- 
thermore, even thongh not liable directly to the passengers, 
Petitioner by virtue of its ‘‘wet leases’? might be liable 
over to its lessees to reimburse them for any expenditure 
they might be compelled to make. In addition, in some 
jurisdictions it has been held that the liability of an oper- 
ator of a carrier for the safety of passengers is the same 
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whether the operator is a common carrier or not.”* For all 
these reasons, Petitioner as a prudent operator would re- 
gard it as essential that it provide insurance. It is not at 
all uncommon today for organizations to provide insurance 
against contingencies for which it may not have liability. 
One of the prime purposes of insurance is to rid oneself of 
not only the risk of liability but also the risks and incon- 
veniences of suit. 


Inasmuch as the entire record negatives any holding out 
on the part of Petitioner, and also negatives the existence 
of a carrier-passenger relationship between Petitioner and 
the lessees’ passengers, Petitioner’s activities cannot be 
held to come within the purview of this first situation. Re- 
spondent erroneously held that the absence of the carrier- 
passenger relationship did not negative common carriage 
(Tr. 309), despite the fact that it is a well established 
proposition that if a carrier and those it is carrying have 
not established a carrier-passenger relationship, then the 


carrier on such trips is not acting as a common carrier. 


2. Flights Inseparable From Carrier's Common Carrier Activities 

The second category of charter or contract flights which 
the Board has held to be common carriage are flights which 
when considered by themselves would not be regarded as 
common carriage, but which cannot be clearly separated 
from the common carriage activities of the carrier. The 
activities of the Petitioner in this case are not of this 
character. 


The contention that this second situation is applicable to 
the present case arises from the fact that Petitioner does 
transport on its own behalf chartered parties in foreign air 
transportation pursuant to exemptions granted by Respond- 
ent for each such flight Petitioner operates in its own name 
and on its own behalf. It is respectfully submitted that the 
transportation pursuant to the subject wet leases is en- 


“ McBride V. MeNally, 243 Pa. 206, 89 A. 1132 (1914). 
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tirely different from Petitioner’s own charter party flights, 
is in each case clearly identifiable, and can be completely 
separated. 

The situation in the present case differs in every respect 
from that which prevailed in Transocean Airline Enforce- 
ment Proceeding, supra, where the Board found: 


“<But even if we were to view these ‘contract’ services 
in isolation, we would still hold them to be common 
carriage for the following reasons: (1) the ‘quits and 
discharges’ transported by Transocean from Okinawa 
were members of the general public 
ered by these contracts; (2) through 
‘Atkinson and Jones, T 
transportation 
a eae from a p 
i 


tegrated o 
tract’ passenge to G 
ices we find to 
the result that the 
were carried in th 
services as the common-ca 
Guam, just as they were commingled 
and di > traveling from Okinawa.” 


None of these three elements which led the Board to find 
ility in the Transocean case is present here. Peti- 

these flights any person whom 

of its contracts with 

th BOAC and KLM, 

one who 


contracted to fly those who: 

themselves to transport but were un 

of facilities to transport. The persons transported pursu- 
ant to the ‘‘wet leases’’ were not members of the public re- 
questing Petitioner’s services and willing to enter into a 
written or oral contract of carriage. They were persons 
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who, in light of Petitioner’s own charter business, had re- 
jected Petitioner’s offer and accepted the offer of KLM 
and BOAC. Also, Petitioner at no time transported KLM 
and BOAC passengers at the same time as it was trans- 
porting its own charter passengers. 


The “wet lease” carriage is no more difficult of separation 
from Petitioner’s charter party carriage than was the sep- 
aration of non-common carrier business from the common 
carrier business in Terminal Taxicab Co. v. Kutz, supra. 
There if a guest of the hotel took a cab which was standing 
in front of the hotel, the cab was engaged in common car- 
riage. If no cab was available and the guest had the door- 
man call the central office for service, the furnishing of 
the same cab constituted common carriage. However, if 
the guest himself called the central office, the furnishing 
of the same cab did not constitute common carriage. 


The case closest to the present case is the Pan American 
Ferry Flight Case, supra, where the Board held: 


“‘ Admittedly, Pan American has on file charter tariffs 
covering transportation between points both within 
and outside the United States and has for compensa- 
tion performed charter trips between various points 
including, in an extremely limited number of instances, 
New York and Miami. However, the term charter serv- 
ice as used in section 401 (f) of the Civil Aeronautics 
Act and as defined in Part 207 of the Board’s Economic 
Regulations is something quite different from the ordi- 
nary airline service. We do not believe that the general 
holding out of charter service by Pan American in the 
circumstances present here can be held to constitute a 
holding out of common-carrier service on an individual- 
fare basis.’’ 


Likewise, the general holding out by Petitioner of char- 
ter service within and between the areas present here can- 
not be held to constitute a holding out of common service 
for passengers either on an individual fare basis or on a 
charter basis where the passengers involved had already 
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elected to reject Petitioner’s offer and to accept the offer 
of another airline. 


How completely severable Petitioner’s ‘wet lease’’ oper- 
ations are from its own charter operations is clearly 
brought out by the fact that operation of the flight on a 
completely dry lease basis would concededly be recognized 
as a non-common carrier operation completely severable 
from Petitioner’s other operations. Yet, the only differ- 
ences between a dry lease operation and the wet lease oper- 
ation is that Petitioner furnishes the crew, fuel and main- 
tenance. None of these elements have the slightest rela- 
tion to ‘‘holding out’? which is the hallmark of common 
carriage. It is, therefore, impossible to reconcile the ef- 
fort to hold a wet-lease operation non-severable while hold- 
ing a dry iease operation wholly severable. 

2. Teall Solicited By One Cartier Dt er aa Owned. 
and Controlled By Another Carrier 

The theory upon which Respondent has predicated its 
rule in the third situation is that the firm or person actu- 
ally obtaining the traffic is the agent of the carrier operat- 
ing the aircraft. Where the person or firm obtaining 
the traffic is a non-carrier such as a freight forwarder, 
broker, or travel or ticket agent, there would appear to be 
a basis for adopting such a theory. The non-carrier solici- 
tor cannot itself provide the necessary carriage. Of nec- 
essity it must utilize the services of a carrier. In such a 
case, it is only reasonable to hold that the non-carrier 
solicitor who held out to the public the availability of the 
services of the carrier is acting as the agent of the car- 
rier. 

Where, however, the firm or person obtaining the traffic 
is itself a carrier, engaged in soliciting business for itself, 
the agency theory is not necessarily applicable. Agency 
is a matter of intention. The principal must intend that the 


% Stendard A. L. Noncertificated Operators, supra, p. 500. 
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agent shall act for him, and the agent must intend to accept 
the authority and to act upon it.** Whether a carrier ob- 
taining traffic becomes the agent of the carrier which oper- 
ates the aircraft will depend upon whether the parties in- 
tended to create an agency-principal relationship. 


In some cases, the soliciting carrier does intend to and 
does become the agent of the operating carrier. Thus, a 
carrier which is authorized to operate only between New 
York and Chicago becomes the agent of another carrier 
authorized to operate between Chicago and Los Angeles 
when it sells a ticket to a passenger for a flight from New 
York to Los Angeles. Likewise, a carrier, which cannot 
for some reason carry out its contractual obligations to 
its passenger, becomes in law the soliciting agent for the 
second carrier which makes space available to the passenger 
on its own scheduled flight. In both of these cases the 
carrier obtaining the business intended to act as agent for 
the operating carrier and was authorized either expressly 


or impliedly to act as agent for the operating carrier. In 
neither case does the agent have anything to do with the 
flight after the operating carrier takes over. 


An entirely different situation is presented by the present 
proceeding. Neither KLM nor BOAC ever intended to 
become the agent for Petitioner. They sold tickets on their 
own behalf and intended at all times to keep the passenger- 
carrier relationship between the passengers and themselves. 
Petitioner never authorized KLM or BOAC to solicit busi- 
ness on its behalf and never intended to do so. BOAC and 
KLM at all times retained complete control of every phase 
of the trips except the actual operation of the vehicle itself. 
This is wholly inconsistent with any principal-agency rela- 
tionship in which KLM and BOAC would be the agents. 


In fact, if there is a principal-agency relationship in this 
case between BOAC and KLM and the Petitioner, it is not 
a case where Petitioner is the principal and BOAC and 


162 Am. Jur., Agency, Sec. 21, p. 24. 
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KLM the agents. It is rather a case where BOAC and 
KLM are the principals and Petitioner the agent to op- 
erate the planes which BOAC and KLM have rented for 
the purpose of transporting BOAC and KLM passengers. 
This is obviously not the principal-agency relationship that 
Respondent had in mind in its enunciation of the rule in this 
third situation. 

If, however, Respondent should construe its holding in 
this third situation to cover the instant case, its ruling 
would be diametrically opposed to the ruling of the Su- 
preme Court of the United States in an identical situation 
in another mode of transportation, and would be wholly 
erroneous. In United States v. Rosenblum,” United States 
y. Margolies, and in Lubetich v. United States," the Su- 
preme Court held that under the provisions of the Motor 
Carrier Act, a trucking outfit which did precisely what Re- 
spondent has done in this case was neither a common car- 
rier nor a contract carrier and was in fact not a ‘‘motor 


carrier’? within the meaning of the Motor Carrier Act. 


In 1935 Congress enacted Part II of the Interstate Com- 
merce Act providing for the economic regulation of motor 
carriers engaged in interstate commerce. The Act re- 
quired common carriers to obtain certificates of necessity 
and contract carriers to obtain permits which were to be 
issued only if deemed consistent with the public interest and 
the national transportation policy. The Act provided, how- 
ever, through so-called grandfather clauses, for the continu- 
ance of rights existing on June 1, 1935. In the Rosenblum 
and Margolies cases, the carriers made application for a 
permit based on grandfather rights to operate as a contract 
carrier. In Lubetich, the carrier made application for a 
certificate of necessity as a common carrier or in the al- 
ternative for a permit as a contract carrier. The under- 


7315 U.S. 50, 86 L. Ed. 671 (1942). (Both cases were decided in a single 
opinion.) 


* 315 US. 57, 86 L. Ed. 677 (1942). 
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clause. The decision of the Commission was reserved in the 
Rosenblum and Margolies cases by a three judge statutory 
court while the decision in Lubetich was affirmed by a simi- 
lar statutory court. On direct appeal, the position of the 
Commission was upheld by a unanimous decision of the 
Sapreme Court (Mr. Justice Roberts not participating). 
Rosenblum and Margolies were reversed and Lubetich af- 
firmed. The reasons for the decisions are set forth in 
Rosenblum and the same reasons were adopted in Lubetich. 


In these decisions, the Supreme Court made the follow- 
ing five points: 


1) The applicants were engaged in helping ‘‘the com- 
mon carriers move their overflow freight and, as to each 
job, were an integral part of a single common carrier serv- 
ice offered to the public by the common earrier for whom 
they hauled.”’ 


2) It was not the intent of Congress to grant multiple 
“‘grandfather rights” based on a single transportation 


service. 

3) There appeared to be no reason to apply to the ap- 
plicants the regulatory provisions of the Act. Mr. Justice 
Murphy stated: 


“‘4Jso indicative of the Congressional intent not to 
confer contract carrier ‘grandfather’ rights on opera- 
tors, such as appellees, who, on the critical date, were 
not serving the public directly but were instruments 
performing part of a common carrier service, is the 
fact that there would seem to be no reason to apply to 
them the regulatory provisions of the Act generally ap- 
plicable to contract carriers, such as the requirement 
that they should secure permit only after a showing 
that their operations are ‘consistent with the public 
interest’ (Sec. 209 (b)), or that they should file sched- 
ules of their minimum rates (Sec. 218 (a)), or that the 
Commission should prescribe the minimum rates (Sec. 
218 (b)). The Act clearly contemplates that contract 
and common carriers will offer competing types of 
service for Section 210 prohibits any person from 
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simultaneously holding a certificate and a permit for 
the same route or territory unless the Commission 
finds that such is in the public interest, and Section 218 
(b) enjoins the Commission, in prescribing minimum 
rates for contract carriers, to ‘give no advantage or 
preference to any such carrier in competition with any 
common carrier by motor vehicle subject to this part.’ 
The declaration of policy in Sec. 202 (a) which stresses 
the avoidance of destructive and unfair competition is 
referred to in the sections dealing with contract car- 
riers.’ 


The Court also made the following footnote observation: 


“‘The Commission has taken the position that while 
there may be destructive or unfair competition with 
common carriers when truck operators contract to do 
work in connection with transportation for common 
carriers which serve shippers directly, ‘it is not the 
truck operator who carries it on. Rather it is the car- 
rier for which he works, ...’ Re Scott Bros. 4 M.C.C. 
(F) 551, 559.”’ 


4) The applicants were neither common nor contract car- 
riers within the regulatory provisions of the Act and 
‘they were free to engage in such operations without secur- 
ing the authorization of the Commission.’ 


5) The relationship between the operating carrier and 
the carrier which deals with the public is different in char- 
acter from the relationship between the operating carrier 
and a broker. 


“The fact that carriers within the meaning of the Act 
need not deal directly with the public but may act 
through brokers in no wise affects our conclusion. As 
we have seen, Congress did not intend to confer mul- 
tiple ‘grandfather’ rights on the basis of a single trans- 
portation service to the public. That difficulty arises 
only when an operator undertakes to serve a carrier 
who is serving the public. It is not present when a 
carrier deals through a broker.”’ 
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The Rosenblum and Lubetich cases should, it is respect- 
folly submitted, squarely govern the result in the instant 
case. There are no substantial fact differences in the two 
cases. Respondent in its decision relied on the fact that 
Petitioner did not haul solely for common carriers as did 
Rosenblum (Tr. 311), but as pointed out supra, Respond- 
ent erred in lumping together unrelated cargo and passen- 
ger charter flights with these wet leases. There are no 
differences in the two statutes which would compel a dif- 
ferent legal analysis or conclusion. The reasons assigned 
by the Supreme Court for holding that Rosenblum and 
Lubetich were neither common nor contract carriers sup- 
port Petitioner’s contention that it is not a common carrier 
as to the foreign transportation of passengers under the 
circumstances of this case. 


On the facts, aside from the immaterial fact that Rosen- 
blum carried freight for his common carrier while Peti- 
tioner carried passengers for KLM and BOAC, there are 
no real differences between the cases. In both cases the 
lessees were the only ones that dealt with the public. In 
both cases, the lessors supplied the vehicles, employed the 
operators and paid the operating and maintenance costs. 
In both eases, the lessees determined the destination and 
handled the loading and unloading of the vehicles. If there 
is any substantial fact difference at all between the two 
cases, the difference is one that is favorable to Petitioner. 
In Rosenblum, the record was silent as to whether the les- 
sor’s trucks bore the name of the lessee carrier on whose 
behalf they were operated. Yet the Supreme Court re- 
garded this as immaterial. In this case, KLM and BOAC 
had the right to placard the plane and there igs no evidence 
that they did not do so. 


There are no statutory differences between Part II of the 
Interstate Commerce Act and the Federal Aviation Act of 
1958 which would indicate a different result. At the time 
that the Commission entered its orders in the Rosenblum 
and Lubetich cases, the cc Act (49 US.C.A. Sec. 
303(a) (14)) defined ‘common carrier’ as: 
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“Any person, who or which undertakes, whether di- 
rectly or by a lease or any other arrangement, to trans- 
port by motor vehicle in interstate or foreign commerce 
passengers or property or any class or classes there- 
of for compensation including such motor vehicle op- 
erations of carriers by rail or water, and of express or 
forwarding companies, except to the extent that these 
operations are subject to the provisions of Part I.’’ 


Subsection (15) defined ‘contract carrier’ to mean 


“Any person, not included under paragraph (14) of 
this section, who or which, under special and individual 
contracts or agreements, and whether directly or by 
lease or any other arrangement, transports passengers 
or property in interstate or foreign commerce by motor 
vehicle for compensation.’’ 


With the exception of the two words ‘‘or indirectly’’ 
which appear in the definition of ‘‘air carrier’’ but which 
are omitted from the definitions of ‘‘common carrier by 
motor vehicle’? and “contract carrier by motor vehicle,” 
Congress has used identical language to define the air car- 
riers and the motor vehicles over which it asserts federal 
jurisdiction to regulate. For the purposes of this case, the 
words ‘‘or indirectly’? have no relevance or significance. 


Respondent has consistently recognized that the words 
“or indirectly’? were added to the definition of ‘‘air car- 
rier’? in light of litigation pending before the ICC at the 
time of enactment of the Civil Aeronautics Act of 1938 and 
were designed to insure that certain activities other than 
direct engagement in the operations of aircraft were cov- 
ered as air carrier activities. In Railway Express Agency, 
Grandfather Certificate Respondent described the legisla- 
tive history of the term and the scope it was designed to 
cover: 


“‘The Motor Carrier Act was enacted on August 9, 
1935; the Civil Aeronautics Act on June 23, 1938. Be 
tween these two dates there arose before the Interstate 


192 CAB 531, 538 (1941). 
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Commerce Commission significant litigation involving 
the definition of the term ‘common carrier by motor 
vehicle’ as it applied to forwarders and to Railway 
Express Agency. The significant feature of this liti- 
gation, for our purposes, is that, throughout, the op- 
erations of forwarders and those operations of Rail- 
way Express Agency in which the facilities of other 
carriers were used, were described by the Commission 
and the courts as ‘indirect operations.’ They were so 
deseribed repeatedly by Division V of the Commission 
in its decision nearly a year prior to the enactment of 
the Civil Aeronautics Act, and the same case was under 
consideration by the full Commission during the Con- 
gressiona] debates on the latter Act. The decisions, 
of course, rejected the contention that such ‘indirect’ 
operations were those of a ‘common carrier by motor 
vehicle.’ 


“The conclusion is inescapable, therefore, that the ad- 
dition of the words ‘or indirectly’ in the definition of 
‘air carrier,’ at a time when the Interstate Commerce 
Commission was dealing with operations which it terms 
‘Indirect,’ reflected an intention to embrace within the 
regulatory provisions of the Civil Aeronautics Act all 
common carrier operations by air, whether direct or 
indirect, and that those who, as common carriers, for- 
ward by air, whether Railway Express Agency or some 
other type of forwarder, should be ‘air carriers.’ No 
other conclusion reasonably could give adequate con- 
text to the words ‘or indirectly’ as distinguished from 
the words ‘or by a lease or any other arrangement.’ 
No other conclusion is necessarily required by the ex- 
press terms of the Act.’’ (Emphasis supplied.) 


In National Air Taxi Conference, Inc. et al v. Hertz 
Rent A Plane System, Inc.,” Respondent has recently de- 
fined ‘indirect carrier operations’ as follows: 


‘The Board has in prior cases made a careful study of 
indirect air carrier operations and has held that any 
person not directly engaged in the operation of an air- 
craft is an indirect air carrier if such person sells 
transportation by aircraft to the general public other 
than as an authorized agent or a direct carrier.’’ 


» Av. L. Eep., Sec. 22389 (1960). 
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In the present case, since the Petitioner is indirectly en- 
gaged in the operation of the aircraft, it is not under the 
Respondent’s settled rulings an indirect carrier and its 
activities are not covered by the words ‘‘or indirectly’’ in 
the definition of air carrier. If Respondent is to assert 
regulatory jurisdiction over Petitioner’s carriage of pas- 
sengers in foreign transportation, it must find its authority 
to do so in the other statutory words ‘directly or by a lease 
or any other arrangement.’’ But these were the precise 
words which the Supreme Court was called upon to con- 
strue in Rosenblum and Lubetich, and it was these precise 
words which were held not to cover the activities of the 
lessor truckers. There can be no valid reason for not giv- 
ing to identical language in a subsequent statute in the 
field of transportation legislation the same interpretation 
which the Supreme Court has given to that language in an 
earlier transportation statute. This is particularly true 
when the same reasons which led the Court to its construc- 
tion of the earlier statute are of equal applicability to the 
construction of the later statute. Respondent ignored these 
clear distinctions which have been drawn and which have 
given content to these statutory terms and simply quoted 
the phrase ‘‘directly or indirectly’’ as if it had been given 
no technical meaning whatsoever by prior decisions (Tr. 
311-312). 


What the Supreme Court said about the relationships be- 
tween Rosenblum and the common carrier is equally ap- 
plicable to the relationship between Petitioner and its les- 
sees. All that Petitioner has done is to help the common 
carriers, KLM and BOAC, to move their overflow passen- 
gers, and as to each job, was an integral part of a single 
common carrier service offered to the public by KLM and 
BOAC for which Petitioner hauled. Insofar as the public 
to whom the offer of transportation must be made in order 
to establish a common carrier status, there was only one 
common carrier and that carrier was either KLM or 
BOAC, and not Petitioner. 


2 

Likewise what the Supreme Court said about the Con- 
gressional intent as to multiple “grandfather rights”” based 
on 2 single transportation service is applicable to the con- 
struction of the statute involved in this case even though no 
grandfather rights are in question here. The definition of 
“air earrier’’ and related definitions in the Aviation Act 
of 1958 are the identical definitions contained in the prede- 
cessor statute, the Civil Aeronautics Act of 1938. Like the 
Motor Carrier Act, that Act authorized the issuance of cer- 
tificates of necessity and permits for foreign transportation 
based on existing grandfather rights. If prior to the en- 
actment of the 1938 Act, Petitioner and KLM and BOAC 
had engaged in the same activities, there can be little if any 
doubt that KLM and BOAC would have been entitled to 
permits based on grandfather rights, and that if Petition- 
ers had applied for a certificate of necessity based on the 
grandfather clause, both Respondent and the Courts would 
have held on the authority of Rosenblum that Congress did 
not intend to grant multiple grandfather rights based on a 
single transportation service and would have denied Peti- 
tioner’s application. 


As in Rosenblum, there is no purpose to be accomplished 
by applying the economic regulatory provisions of the Avia- 
tion Act to Petitioner. Petitioner is doing nothing that 
KL and BOAC are not already authorized to do, and what 
it is doing is being done solely on behalf of and for the 
account of its lessees and not on its own behalf or for its 
own account. 


For purposes of economic regulation, the objectives to 
be pursued by Respondent are defined by Section 102 of 
the Act (49 U.S.C.A. See. 1302) as 


“(a) The encouragement and development of an air 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States... 


‘‘(b) The regulation of air transportation in such man- 
ner as to... foster sound economic conditions in such 
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transportation, and to improve the relations between 
and coordinate transportation by air carriers. 


‘“(c) The promotion of adequate, economical and ef- 
ficient service by air carriers at reasonable charges, 
without unjust discrimination, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices. 


“(d) Competition to the extent necessary to assure the 
sound development of an air transportation system 
properly adapted to the needs of the foreign and do- 
mestic commerce of the United States ...’” 


None of these purposes will be attained if Petitioner is 
required to obtain a certificate authorizing its ‘‘wet lease’’ 
activities, or is required to cease and desist from such ac- 
tivities. Authorization to Petitioner would not provide the 
encouragement and development of a system adapted to the 
present and future needs of United States foreign com- 
merce. Whether Petitioner is authorized or not, KLM and 
BOAC may still lawfully provide the service and will pro- 
vide it. The only thing that will be accomplished by requir- 
ing Petitioner to stop will be to make it more difficult for 
KLM and BOAC to transport their overflow passengers. 
This can certainly not be regarded as encouragement of a 
transportation system adapted to the present needs of our 
foreign commerce. Requiring Petitioner to either get a 
certificate or stop its lease activities will not foster sound 
economic conditions in air transportation or improve rela- 
tions between and coordinate transportation by air car- 
riers. 


The certification of Petitioner is not necessary to prevent 
unreasonable charges, unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive competitive 
practices The passengers who are flown on Petitioner’s 
aircraft pay to BOAC and KLM exactly the same fare as 
they would pay if they were flown on aircraft which were 
operated by employees of KLM and BOAC. They will be in 
no better or worse position if Petitioner possesses a permit 
or certificate. 
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Nor will the certification of Petitioner promote competi- 
tion. Petitioner is not competing with KLM or BOAC. It 
is helping them to provide the service they have contracted 
to give. If it applies for and receives a certificate for its 


wet lease operations it will still not be competing with KLM 
or BOAC. 


Tf the transactions between the Petitioner and its lessees 
were by way of dry lease, it could not be held, and it would 
not be contended, that any of the purposes of economic 
regulation would be accomplished by requiring certification. 
Yet merely because the crew flying the plane remained 
employees of Petitioner, Respondent held that Petitioner 
has in this situation engaged in common carriage. The 
theory behind this contention is that pilots retain an ex- 
traordinary degree of direction and contro] over the air- 
craft while in flight and because of this the direction and 
control of the aircraft remains with the lessor of the plane 
who employs the pilots. 


While this contention appears plausible on its face, analy- 
sis discloses that it is based on a confusion of the very 
limited powers of Respondent for economic regulation and 
the much broader powers of Respondent for safety regula- 
tions. It is true that a pilot retains an extraordinary de- 
gree of direction and control over the aircraft while in 
flight. It is equally true, however, that he has this direc- 
tion and control for safety reasons and not for economic 
reasons. He has exactly the same degree and control in 
every case—whether the plane he is flying is a common 
carrier, a contract carrier or a private plane. In any event, 
he must use the identical care and follow identical or similar 
Board regulations and safety measures. If Petitioner’s 
crew while flying a KLM flight had been transferred to 
KLM’s payroll, the pilot’s right to control and direct the 
plane and his relationship to the passengers would have 
been no different than it was while he was on Petitioner’s 
payroll. The pilot’s responsibility therefore has no bear- 
ing on the economic status of the carrier, and the question 
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of who pays his salary also can have no bearing on the 
economic status of the carrier or on his employer’s rela- 
tionship to the passengers. 


In Rosenblum, the drivers of the trucks were also em- 
ployed by the lessor. These drivers while on the road also 
had direction and control of the trucks and were responsible 
for the safety of the vehicles and their cargo. Neither the 
Interstate Commerce Commission nor the Supreme Court 
considered this as having any bearing on the question of 
whether the lessor was subject to the economic regulation 
of the Commission. What was considered important by the 
Commission for the purpose of economic regulation was the 
fact that from the economic point of view, the lessor’s 
equipment “was operated solely under the direction and 
control of the ‘lessee’ and under the latter’s responsibility 
to the general public and to the shippers.’’ It was sufficient 
that the lessor’s activities were an integral part of a single 
common carrier service. This was itself sufficient to de- 
prive the lessor of status as either a common or a contract 
carrier. 


The express finding by the Court that the lessor in Rosen- 
blum was neither a common carrier nor @ contract carrier 
within the meaning of the Motor Carrier Act requires a find- 
ing in this case that Petitioner has not engaged in common 
carriage within the meaning of the Federal Aviation Act. 
In fact, there is a stronger basis for such a holding in the 
present case. For the purposes of economic regulation, the 
coverage of the Motor Carrier Act is much broader than 
that of the Aviation Act. The former Act seeks to regulate 
economically both common carriage and contract carriage; 
the latter seeks to regulate only common carriage. If when 
Congress exercises broader regulatory powers it is deemed 
to have excluded the Rosenblum type of activity from regu- 
lation, it cannot be said to intend to regulate that type of 
activity by a statute whose regulatory provisions are much 
narrower in scope. 


36 


In deciding Rosendlum, the Supreme Court pointed out 
that there is a distinction between the situation where a 
carrier undertakes to deal through a broker and the situa- 
tion where an operator undertakes to serve a carrier who is 
serving the public This distinction and the reasons un- 
derlying it have been covered at the beginning of this dis- 
cussion. It will not be repeated here. 


On the facts and on the law, the situation in this case 
should be and is governed by the holding in Rosenblum and 
Lubetich. The present case must, therefore, be regarded 
as outside the scope of this third situation. 


Under Control and Responsibility of the Carrier 
Obtained Through a Broker Or Transportation 
Agent Offering To Arrange Transportation For Members of the 


Since KLM and BOAC are themselves carriers and not 
brokers or transportation agents within the distinction 
made by the Supreme Conrt in Rosenblum, and since KLM 
and BOAC are the only persons with whom Petitioner dealt, 
this fourth situation has no application in this case. 


IL RESPONDENT ERRED IN HOLDING THAT SUBSTITUTE 
SERVICE PERFORMED BY PETITIONER FOR CARRIERS 
UNDER CONTRACT TO MATS REQUIRED ADDITIONAL 
AUTHORITY FROM THE BOARD. 


In 1958 and 1959, Respondent granted Petitioner exemp- 
tion from the provisions of Section 401 of the Act, Part 
291 of the Economic Regulations and Petitioner’s interim 
operating authorization to permit Petitioner ‘‘to engage in 
interstate, overseas, or foreign air transportation of per- 
sons and property without limitation as to frequency and/ 
or regularity pursuant to contracts with any department of 


= Respondent also has recognized a distinction in such situations. In Order 
No. £14520, dated Oct. 2, 1950, Eespondent, in granting Slick’s application 
for exemption to perform a series of cargo trips for Japan Air Lines, declared 
(at p. 3) that ‘‘a charter trip as defined in Part 207, does not include a 
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the Defense Department calling for air service in plane-load 
capacities ...’’ 7? 


The same or similar exemption authority was granted to 
other supplemental air carriers, all cargo carriers, sched- 
uled certificated air carriers and Alaskan air carriers. Thus, 
in a series of Orders, beginning with Order No. E-10788, 
dated 27 November 1956, the Board enunciated a policy of 
granting broad, sweeping exemptions from the certificate 
requirements of Section 401 of the Act in order to permit all 
classes of air carriers except local service carriers to pro- 
vide transportation to MATS. Such exemption authoriza- 
tion was to be effective whenever such carrier was ‘‘award- 
ed a contract or contracts by a department of the Defense 
Department’’ but ‘‘only with respect to the particular 
transportation provided for by such contract; ...’’* 


In 1958 and 1959, Petitioner had in effect a call contract 
with MATS under the terms of which Petitioner under- 
took to provide transportation whenever Petitioner replied 


to a MATS Request for Proposal or Invitation for Bids, 
and pursuant to such response was given an award. 


The terms and conditions of Petitioner’s call contract 
with MATS were the same or similar to the terms and con- 
ditions of other air carriers’ call contracts with MATS. 


Respondent has cited some 22 instances in 1958 and 1959 
wherein Petitioner provided substitute service for MATS 
on behalf of another air carrier. Ten of these substitute 
service flights were performed for TWA, six for Seaboard 
& Western and six for other carriers. (Two for Capitol 
Airways, two for Trans Caribbean Airways, one for Trans- 


= The basic Board Order granting this authority is Order No. E-107SS8 dated 
27 Nov. 1956. Order No, E-11972, dated 22 Nov. 1957 extended this authority 
from Dec. 1, 1957 to Dec. 1, 1958, and Order No, E-13137 further extended the 
authority from Dec. 1, 1958 to Sept. 30, 1959. All of the MATS substitute 
service flights in question in this case were operated in 1958 or prior to 
Sept. 30, 1959. 


™ Seo paragraph 6 of Order No. E-10788, supra. 
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ocean and one for General Airways). These flights were 
operated by Petitioner under one of two conditions. In 
the case of the six flights for Capitol et al, it is Petitioner’s 
contention that these flights were either operated as single 
trip ‘“‘wet leases’’ and therefore (in accordance with the 
reasoning advanced in Part I of the preceding ARGU- 
MENT) did not involve Petitioner in common carriage, and 
so did not require Petitioner to obtain an exemption from 
Section 401 (a) of the Act, or were operated by Petitioner 
pursuant to the terms of its own call contract with MATS 
and so were covered by the authority granted Petitioner 
in Order No. E-10788, as extended. The fact that MATS 
made payment to the original carrier who, in turn, paid 
Petitioner does not militate against such a conclusion. 
MATS held Petitioner, as the performing carrier, respon- 
sible under the terms of Petitioner’s call contract. Only a 
carrier with such a contractual relationship with MATS was 
allowed to be substituted. The payment by MATS to the 
original carrier and then by that carrier to Petitioner made 
the original carrier nothing more than a conduit for the 
transmittal of fands. 


The ten substitute service flights performed by Petitioner 
on behalf of TWA for MATS and the six substitute service 
flights performed on behalf of Seaboard & Western fall in 
a different category. Since the TWA flights were typical 
of the situation in both the TWA and Seaboard cases, an 
analysis of Petitioner’s agreement with TWA will suffice to 
cover both eases (Tr. 156-161). 


In the period beginning November 25, 1958 and running 
through December 8, 1958, TWA was forced to shut down 
all operations because of a pilot strike. TWA was provid- 
ing fixed, regular service to MATS under the terms and 
conditions of IFB 11-626-59-3 CAB issue date August 13, 
1958 (contract No. AF 11(626)-70). When Petitioner 
agreed to substitute for TWA during the period cited 
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above, it, in effect, stepped into TWA’s shoes in every 
respect. 


Since Petitioner was thus performing under the terms of 
a contract award from MATS, no exemption authority oth- 
er than that already granted by Orders No. E-11972 and 
E-13137 was required. 


CONCLUSION 


For the reasons hereinbefore set forth, it is respectfully 
submitted that the order issued by Respondent should be set 
aside and that this proceeding should be dismissed or re- 
manded for further consideration not inconsistent with this 
court’s rulings on this appeal. 

Dated: December 8, 1961. 


Respectfully submitted 
Ramsay D. Ports, Jr. 
Shaw, Pittman, Potts, 
Trowbridge & Madden 
910 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Petitioner. 
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APPENDIX A 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 16,527 
Overseas NationaL Amways, Inc., Petitioner 
v. 


Crvm Agroxavtics Boarp, Respondent. 


Petition For Judicial Review of Order of 
The Civil Aeronautics Board 


To the Honorable Judges of the United States Court of 


Appeals for the District of Columbia Circuit: 


Petitioner above designated, presents this petition for 
judicial review and the setting aside of Civil Aeronautics 
Board Order No. E-16895, dated June 5, 1961. 


L 
THE NATURE OF THE PROCEEDINGS 


1. On February 19, 1960, the Bureau of Enforcement of 
the Civil Aeronautics Board filed with the Board a com- 
plaint against Petitioner praying that Petitioner be ordered 
to cease and desist from doing certain acts which, Com- 
plainant alleged, violated Sections 401(a) and 412 of the 
Federal Aviation Act and Parts 261 and 291 of the Eco- 
nomic Regulations. The case was designated as Docket No. 
11154. 

2. Petitioner denied that its actions constituted a viola- 
tion of the Federal Aviation Act or the Economic Regula- 
tions. 
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3. After notice and hearing, Examiner John C. Cannon 
issued an Initial Decision in which he concluded that Peti- 
tioner had violated the Act and Economic Regulations, as 
alleged, and that Petitioner should be ordered to cease and 
desist from such violations. 


4. Petitioner filed exceptions to the Initial Decision and 
submitted an additional brief to Respondent. After con- 
sideration of the record and the briefs but without oral 
argument, Respondent concluded on June 5, 1961, that Peti- 
tioner had violated Sections 401(a) and 412 of the Act and 
it thereby ordered Petitioner to cease and desist from such 
violations. With respect to Section 412 Respondent found 
that Petitioner had not violated the Act to the extent found 
by the Examiner. This modification is reflected in Respond- 
ent’s conclusions and cease and desist order. 


tl. 
JURISDICTION 


5. The jurisdiction of this court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 49 U.S.C.A. 1486. 
Petitioner, as the unsuccessful party below, has a substan- 
tial interest in the order issued by the Board and there- 
fore has a right to judicial review if appeal is made to this 
court within sixty days of the Board’s decision. This peti- 
tion has been filed as prescribed. 


i. 
GROUNDS UPON WHICH RELIEF IS SOUGHT 


6. A passenger “wet lease’? by a supplemental air car- 
rier is not per se air transportation within the meaning of 
that term as defined in Section 101 of the Federal Aviation 
Act of 1958 when the lessee, another air carrier, provides 
all of the various passenger services, sells its own tickets 
for the flights, procures the traffic and in all respects deals 
with the passengers in its own name. 
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7. An air carrier engages in air transportation as defined 
in the Act only if it holds itself out as a common carrier. 
Passenger charter flights wholly unrelated to these ‘‘wet 
leases”? and covered by specific exemptions granted by Re- 
spondent and other cargo flights flown pursuant to the op- 
erational authority of Overseas National Airways, Ine. 
should not have been lumped together with the passenger 
“et leases”? for the purpose of determining whether Peti- 
Hioner was holding itself out as a common carrier. 


& Petitioner, having received exemption authority from 
Respondent to furnish foreign air transportation service to 
the Military Air Transport Service pursuant to its “call”? 
agreements, did not require additional exemption authority 
to furnish substitute service for other air carriers which 
were unable to provide transportation they had agreed to 
provide under identical call agreements. 


9. Petitioner, having received exemption authority from 
Respondent to furnish foreign air transportation service to 
the Military Air Transport Service pursuant to its ‘‘call’’ 
agreements, did not require additional exemption author- 
ity to enter into a novation with the Military Air Transport 
Service and with Trans World Airlines and Seaboard 
World Airlines, whereby Petitioner replaced the two above- 
mentioned air carriers with respect to all rights and liabili- 
ties arising out of their contracts with the Military Air 
Transport Service. 


IV. 
PRAYER FOR RELIEF 


Wherefore, Petitioner prays (1) that a copy of this peti- 
tion be served upon the Respondent, and that a transcript 
of the record upon which the orders here in question were 
entered be certified and filed by the Respondent in this 
court, in accordance with Section 1006(c) of the Federal 
Aviation Act; (2) that this court review Order No. E-16895 
of the Respondent; (3) that upon such review this court set 
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aside said order; (4) that Petitioner have such other, fur- 
ther and different relief as this court may deem proper. 


Respectfully submitted, 


Ramsay D. Ports, Jz. 
Saw, Prrrmayx, 
Ports & TRrowBRmDGE 

Barr Building 

Washington 6, D. C. 
Attorneys for Overseas 
National Airways, Inc. 


August 3, 1961. 


WILBUR K. MILLER 


FOR RESPONDENT 


———aao=o ___ rs 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
fV No. 16,527 


yy 


OVERSEAS NATIONAL AIRWAYS, INC., Petitioner, 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


LEE LOEVINGER, 
Assistant Attorney General, 


Litigation and Research, 
ROBERT L. TOOMEY, 


Attorney, 
wil United 
Civil Aeronautics Board States ; 


for the District of Columbia Circuit 


FILED FES 2 iS62 
Sep Seanahe 
CLERK 
a 


(i) 


COUNTERSTATEMENT OF QUESTIONS PRESEN TED 


In the Board's opinion the dispositive questions presented are: 

1. Whether a common carrier which conducts operations indis- 
tinguishable from its general common-carriage activities in totus of 
both type of traffic and geographical scope and which, in the con- 
duct of such operations, utilizes its own aircraft, directs and | 
controls the flight, and relies upon its om safety authority, is 
nevertheless engaged in private carriage with respect to such opera- 
tions because they are performed pursuant to "wet lease" or "charter" 
contracts which it makes as “lessor" with other common carriers, 

2. Whether through the device of a “wet lease" or charter, con- 
tract with another carrier, & lessor" carrier which has no authority 
to engage jn common carriage may nevertheless transport traffic so- 
licited from the general public by the "lessee" carrier and escape 
regulatory responsibility therefor because the "lessee" does have 


| 


authority to transport the traffic in question. | 


3. Whether an exemption authorising carriage of military 


charter traffic pursuant to contract with the Defense Establishment 
| 


confers upon a carrier having no such contract the necessary | 


authority to conduct operations on behalf of other carriers which 
| 


do hold contracts for such carriage. 


Counterstatement of Questions 
Counterstatement of the Case. 
Statutes Involved . . « « « « 
Summary of Argument . + + « « 
Argument. . 2.2. e*eese 2° 
Introduction .+«+-2+e2eecreree22 299% 2% *% 
I. The Board properly found that the flights in 
question constituted "foreign air transporta- 
tion" within the meaning of the Act and hence 
that ONA required operating authority therefor 
A. It was necessary to consider the flights in 
context of ONA's general common-carrier 
activities and when so considered they were 
properly found to be a part thereof. - +--+ « 
One carrying traffic solicited from the general 


public by another carrier may himself be engaged in 
common carriage sees eeeeee rere er er ® 


II. ONAts operating authority does not extend to the 
performance of any of the flights in question . . 


Conclusion. «ee eer»eeeerererrrrrrree® 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,527 


OVERSEAS NATIONAL AIRWAYS, IHC., Petitioner, 
Ve 


CIVIL AERONAUTICS BOARD, Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE CIVIL 
AERONAUTICS BOARD 


BRIEF FOR RESPORDEIT 


COUNTERSTA TEMENT OF THE CASE 


Petitioner, Overseas National Airways, Inc. (sometimes herein- 


after referred to as ONA), is a supplemental air carrier. As a 


supplemental carrier its basic operating authority consists of Q) 
| 

a certificate of public convenience and necessity for interstate ; 

carriage of persons and property; (2) an interim exemption for lover- 


seas carriage of persons and property; and (3) a blanket exemption 


ao 


for irregalar and infrequent charter eee carrying property be- 


tween the United States and foreign points. NA is admittedly 
engaged in coumon carriage pursuant to this operating authority. 

Tt is also admittedly a common carrier of charter groups of pas- 
sengers between the United States and foreign points, for which 
operations it cdtains individual exemption orders from the Board as 
the occasions arise. 

Review is here sought of Order E-16895 (Tr. 302) in which the 
Board found that ONA had on specified occasions engaged in the com- 
mon carriage of charter groups of passengers between the United 
States and points in Western Enrope without obtaining operating 
anthority therefor. ‘he flights in question had been operated pur- 
soant to so-called "wet lease" or charter contracts under which ONA 


1/ the certificate for interstate operations was issued pur- 
suant to Order E-13h36, the 
phases of the 


. The exemption for over- 
to Order E-97hh, the so- 
proceeding. 
D.C. 
> 
decision would have permi 
between the United States and foreign points but, 
dential request, it never went into effect. See Order E-10161, April 3, 
1956, reprinted at page 866-A of the joint appendix in United Air Lines 
v. Civil Aeronautics Board, supra, Nos. 15,025, et al. Accordingly car- 
riers © §s con’ conduct foreign operations pursuant to 
Part 291 of the Board's Economic Regulations (U; C.F.R. 291). 
See Transatlantic Charter Policy, 1955, 20 C.A.B. 782 (1955) 3 
Brief for the Board (pp. G-5) in Pan Gee iean World sv. Civil 
Aeronautics Board, Wo. 16,501 ch was on this 
laark at the time of the preparation of this brief. 


+ 
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3/ | 
transported the passengers for various other airlines. The Board 


found the flights nonetheless constituted common carriage and hence, 

by statutory definition (section 101(21), infra, P.- 37) *air trans- 
| 

portation" for which operating authority from the Board is required 


by section 01(a) of the Federal Aviation Act (infra, p.38). It 


therefore ordered ONA "to cease and desist from operating charter 


flights for the carriage of persons in foreign air iy se. %* 
in violation of section h01(a) of the Act® (Tr. 318). | 


5/ 


Te facts as found by the Board may be restated very priefly. 
During 1958 and 1959 ONA entered into contracts with various foreign 
air carriers for the carriage of passengers between points in the 


as | 


3/ In the parlance of the air transport industry, a "wet lease® 

is an arrangement whereby the "lessor" supplies the aircraft 

crew for the carriage of the *lessee's" traffic. ‘The actual trans- 

portation is subject to the control of the “lessor's" crew and the 

aircraft is operated pursuant to the “lessor!s® safety authority. 

In other words, a *wet lease" is a conventional "charter" so Pie 
id 


the "lessor" is concerned, despite the fact that there may be 
sorts of elaborate contractual provisions relating to insurance 
bility, etc. 


/ The Board also found that petitioner had violated section 
12 of the Act (72 Stat. 770, 49 U.S.C. 1382) by failing to file with 
the Board the contracts pursuant to which the transportation was 
performed (Tr. 314-317), and ordered it to cease and desist 
further violation thereof (tr. 318). This phase of the Board's de- 
cision, however, is not challenged here and we shall say no more 
about it. 


5/ The record consisted primarily of a stipulation of facts 

entered into by ONAts counsel and the Board's enforcement attorney 
(Tr. 105-163). This was supplemented by limited testimony adduced 
by ONA at the hearing before the examiner (Tr. 15-102). 


a ee 
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United States and points in Burope (Tr. 250, 30h) Y The passengers 


transported were solicited parsuant to the holding out of services 
by each foreign air carrier on its own behalf, and they traveled 

as members of a charter group which had contracted with the foreign 
air carrier for a charter flight operation (Tr. 351, 301). OWA 
received its compensation from the foreign air carrier (ibid.). It 
provided the aircraft, crews and flight attendants, fuel and oil, 
maintenance, bull insurance for the aircraft and landing fees. The 
aircraft invelved were listed and carried on ONA's operating speci- 
fications at the time of flight performance and operated under its 
safety authority (abid.). The operating personnel were agreed to be 
the servants or agents of (NA, which reserved control of the aircraft 
to itself (Tr. 265). OMA's traffic regulations applied and the 
captain of the aircraft was given complete discretion concerning such 
matters as the load carried and its distribution, whether or not a 
flight should be undertaken, and where landing should be made (tr. 
256). In all, 37 such flights were performed during the period 


covered by the complaint (Tr. 308). 


+s were called "aircraft charter agreements" 
Scarrier® and the foreign airline as the 
The 1959 contracts were called "air- 


"agreement 
as agent for all persons . - - 


| 
o1.67.3 | 

Concededly these flights constituted a violation if, in their 
performance ONA was a common carrier, since its existing operating 


authority does not encompass the carriage of passengers in "foreign 


air transportation" and it had not obtained from the Board any other 


authority for these operations (Tr. 105-106). ONA's position was 


that none was required because, as to it, the flights in question 
| 

involved private, not common, aldimese Y: 
7 

The Board rejected the contention. It recognized that it 


possible for a common carrier to engage in separate activities 
amounting to private carriage for hire (Tr. 306) but, quoting from 


an earlier decision, stated: 


"It is clear from numerous decisions of the courts 
and other administrative agencies that not only 
mast such operations be free from the elements that 
constitute common carriage, but they mst also be 
restricted, limited, and clearly distinguishable 
from the carrier*s general transportation business; 
otherwise such operations are an integral part of 
the carrier's general activities and included in its 
common-carrier enterprise.* 8/ 


7/ The Board also stated that it did not understand ONA to be 
contending that it was not a carrier at all with respect to these 
operations. If, however, such a contention were made, we would 
reject it. ONA provided the aircraft, crews, etc. The aircraft 
were operated under its operational direction and control and pur- 
suant to its safety authority. These considerations are sufficient 
to confer carrier status on the operators" (Tr. 312). 


8/ ae Airlines, et al., Noncertificated Operations, 11 
C.A.B. Ol, e 


(4) 


COUNTERSTATEMENT OF QUESTIONS PRESEN TED 

In the Board's opinion the dispositive questions presented are: 

1. Whether a common carrier which conducts operations indis- 
tinguishable from its general common-carriage activities in terms of 
both type of traffic and geographical scope and which, in the con- 
duct of such operations, utilizes its own aircraft, directs and 
controls the flight, and relies upon its own safety authority, is 
nevertheless engaged in private carriage with respect to such opera- 
tions because they are performed porsuant to "wet lease" or "charter® 


contracts which it makes as "lessor" with other common carriers, 


2. Whether through the device of a "wet lease® or charter con- 


tract with another carrier, & lessor" carrier which has no authority 


to engage in common carriage may nevertheless transport traffic so- 


licited from the general public by the lessee" carrier and escape 
regulatory responsibility therefor because the "lessee" does have 
authority to transport the traffic in question. | 

3. Whether an exemption authorising carriage of wilitery 
charter traffic pursuant to contract with the Defense Establishment 
confers upon a carrier having no such contract the necessary | 
authority to conduct operations on behalf of other carriers which 


do hold contracts for such carriage. 


Counterstatement of Questions Presented 
Counterstatement of the Case. . « »« « « 
Statutes Involved . . « « « « 
Summary of Argument 
Argument. . . « « « 
Introduction . 6. .scececrceeccs ec ee ee 
I. The Board properly found that the flights in 
question constituted "foreign air transporta- 
tion" within the meaning of the Act and hence 
that ONA required operating authority therefor 
A. It was necessary to consider the flights in 
context of ONA's general common-carrier 
activities and when so considered they were 
properly found to be a part thereof. ...-.- 
One carrying traffic solicited fram the general 
public by another carrier may himself be engaged in 
common carriage - 2. -«+2«ecxscersees ee coe ee eo 


II. ONA'ts operating authority does not extend to the 
performance of any of the flights in question. . 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,527 


OVERSEAS NATIONAL AIRWAYS, INC., Petitioner, 
Ve 


CIVIL AERONAUTICS BOARD, Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE CIVIL 
AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTA TEMENT OF THE CASE 


Petitioner, Overseas National Airways, Inc. (sometimes herein- 


after referred to as ONA), is a supplemental air carrier. As & 


supplemental carrier its basic operating authority consists of | (2) 


a certificate of public convenience and necessity for interstate 
carriage of persons and property; (2) an interim exemption for | over- 


seas carriage of persons and property; and (3) a blanket exemption 


$2 


for irregular and infrequent charter ay, carrying property be- 
tween the United States and foreign points. ONA is admittedly 


engaged in common carriage pursuant to this operating authority. 

It is also admittedly a common carrier of charter groups of pas- 
sengers between the United States and foreign points, for which 
operations it obtains individual exemption orders from the Board as 
the occasions arise. 

Review is here sought of Order B-16895 (Tr. 302) in which the 
Board found that OHA had on specified occasions engaged in the com- 
mon carriage of charter groups of passengers between the United 
States and points in Western Buarope without obtaining operating 
authority therefor. The flights in question had been operated pur- 


suant to so-called "wet lease" or charter contracts under which ONA 


9 Vacated, 
ation was issved pursuant to Order E-97hh, the so- 
called "public interest® decision in the Irre proceeding. 
Civil Aeronautics -S. App. D.C. 
38,255 F- 2d EGS (i9S6), cert. denied, 3530.5. 905. This latter 
Gecision would have permitted unlimited charter carriage of property 
between the United States and foreign points but, pursuant to Presi- 
dential request, it never went into effect. See Order E-10161, April 3, 
1956, reprinted at page 866-A of the joint appendix in United Air Lines 
v. Civil Aeronautics Board, supra, Nos. 15,025, et al. Accordingly car- 
riers 0. 8 con’ conduct foreign operations pursuant to 
Part 291 of the Board's Economic Regulations (1; C.F.R. 291). 
2/ See Transatlantic Charter Policy, 1955, 20 C.A.B. 782 (1955) 


Brief for the eke World sv. Civil 
Aeronautics Board, Wo. 16,501 which was ‘awaiting ieee by this 
@ourt at the time 


a of the preparation of this brief. 


v 
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transported the passengers for various other wae The Board 
found the flights nonetheless constituted common carriage and bence 
by statutory definition (section 101(21), infra, p. 37) "air trans- 
portation" for which operating authority from the Board is required 
by section 01(a) of the Federal Aviation Act (infra, p.38). It 
therefore ordered ONA "to cease and desist from operating charter 
flights for the carriage of persons in foreign air transportation ee 


in violation of section hOl(a) of the Act® (?r. 318). 


s/ 


The facts as found by the Board may be restated very briefly. 


During 1958 and 1959 ONA entered into contracts with various foreign 
| 


air carriers for the carriage of passengers between points in the 


a 


3/ In the parlance of the air transport industry, a "wet lease" 
is an arrangement whereby the "lessor" supplies the aircraft and 
crew for the carriage of the ®lessee's" traffic. ‘The actual 
portation is subject to the control of the “lessor's" crew and |the 
aircraft is operated pursuant to the “lessor's" safety authority. 

In other words, a "wet lease" is a conventional "charter" so far as 
the "lessor" is concerned, despite the fact that there may be all 
sorts of elaborate contractual provisions relating to insurance, Llia- 
bility, etc. 


The Board also found that petitioner had violated section 
l2 oF the Act (72 Stat. 770, h9 U.S.C. 1382) by failing to file with 
the Board the contracts pursuant to which the transportation was 
performed (Tr. 31)-317), and ordered it to cease and desist from 
further violation thereof (Tr. 318). ‘This phase of the Board's de- 
cision, however, is not challenged here and we shall say no m i 
about it. 


| 
5/ Te record consisted primarily of a stipulation of facts 
entered into by ONAts counsel and the Board's enforcement attorney 
(Tr. 105-163). This was supplemented by limited testimony adduced 
by OMA at the hearing before the examiner (Tr. 15-102). 


estes 
6 


United States and points in Burope (Tr. 250, 30h) / The passengers 


transported were solicited parsuant to the holding out of services 
ty each foreign air carrier on its ow behalf, and they traveled 

as members of a charter group which had contracted with the foreign 
air carrier for a charter flight operation (Tr. 351, 30h). ONA 
received its compensation fram the foreign air carrier (ibid.). It 
previded the aircraft, crews and flight attendants, fuel and oil, 
maintenance, bull insurance for the aircraft and landing fees. The 
aircraft invelved were listed and carried on ONA‘s operating speci- 
fications at the time of flight performance and operated under its 
safety authority (ibid.). The operating personnel were agreed to be 
the servants or agents of GHA, which reserved control of the aircraft 
to itself (Tr. 265). OMats traffic regulations applied and the 
captain of the aireraft was given complete discretion concerning such 
matters as the load carried and its distribution, whether or not a 
flight should be undertaken, and where landing should be made (Tr. 
256). In all, 37 such flights were performed during the period 


covered by the complaint (Tr. 308). 


6/ The 1958 contracts were called "eircraft charter agreements* 
and described OSA as the *carrier® and the foreign airline as the 
"charterer" (e.g-, Tr. 11h). ‘The 1959 contracts were called "air- 
craft wet lease agreemen scribed the foreign airline as a 
"lessee" (e.g., Tre 132). ‘The terms and conditions of the contracts 
were, however, substantially the same (Tr. 265-268). The 1959 con- 
tracts specifically provided that *ONA 4s the carrier" and that the 
"agreement is entered into by the Lessee both on its own behalf and 
as agent for all persons . « « carried in the aircraft" (Tr. 137). 


eb S 
The Board found that the operations here involved could not 


this test. Not only was ONA admittedly a common carrier of 


in domestic and overseas air transportation, it said, but it had 


performed "mmerous ‘charter! flights during 1958 and 1959 carrying 


groups of passengers in foreign air transportation for which it 


recognized the need for commom-carrier ieee) by obtainibg appro- 


priate exemptions from the Board" (Tr. 307). Moreover, the Board 
said, a large mumber of these operations were conducted in bine 
identical area in which its "wet lease® operations were conducted 
(ibid.). Indeed, it noted the carrier's frank admission that the 
charter groups involved had actually been solicited, albeit unsuc- 
cessfully, by ONA (Tr. 309) The Board also found "no real dis- 
tinction from an operational standpoint® between the operations 
here involved and ONA's common-carrier operations between the United 
States and Burope, noting that "the passengers are carried |on re- 
spondent's aircraft, subject to its operational direction and pur- 
sauant to [its] owm safety authority® (Tr. 308). In sum, it concluded 
that the "wet lease® operations "were not distinguishable fron its 
general transportation business, that they were an integral part 
of the carrier's common-carrier activities, and that, viewed in 

9/  Tms, the Board found that in June of 1958 ONA conducted 
15 such flights for which it obtained exemptions from the Board, 


and in August of 1959 it conducted 38 flights under sinilar 
exemptions (Tr. 309). 


10/ This same concession is made in QiAts brief mere 
(pp. ’ 21). 


aa 

The Board found that the operations here involved could not meet 
this test. Not only was ONA admittedly a cammon earrier of persons 
in domestic and overseas air transportation, it said, but it had 
performed "numerous ‘charter! flights during 1958 and 1959 carrying 
groups of passengers in foreign air transportation for which it 
recognized the need for camor-carrier authority by obtaining appro- 


9, 
priate exemptions from the Board" (Tr. 307). Moreover, the Board 


said, a large mumber of these operations were conducted in the 
identical area in which its "wet lease® operations were conducted 
(ibid.). Indeed, it noted the carrier's frank admission that the 
charter groups involved had actually been solicited, albeit unsuc- 
cessfully, by OHA (Tr. 309) » The Board also found "no real dis- 
tinction from an operational standpoint® between the operations 
here involved and GiA's comon-carrier operations between the United 
States and ZEnrope, noting that "the passengers are carried on re- 
spondent's aircraft, subject to its operational direction and pur- 
suant to [its] own safety authority* (Tr. 308). In sum, it concluded 
that the "wet lease" operations ®yere not distinguishable from its 
general transportation business, that they were an integral part 
of the carrier's common-carrier activities, and that, viewed in 

9/ Tras, the Board found that in June of 1958 ONA conducted 
15 such flights for which it obtained exemptions from the Board, 


and in August of 1959 it conducted 38 flights under similar 
exemptions (Tr. 309). 


10/ This same concession is made in CHA's brief here 
(pp. 18, 21). 


sy Pikes 
their entirety, all of respondent's operations were those of the | 
common carrier® (Tr. 309) = 

The Board also approved the examiner's reliance upon the fact 
that the traffic had been solicited from the general public by 
other carriers and had been carried under the control and respon- 
sibility of ONA (Tr. 309). It pointed out in this comnection that 
this test has the support of considerable Board precedent and in- 
deed that ONA itself had on at least one occasion recognized its! 
force by seeking and obtaining from the Board an exemption to | 
operate a flight for KIM Royal Datch Airlines "carrying indivico- 


ally-ticketed KLM passengers between New York and western Europe” 
(Tr. 310). It found no merit in respondent's contention that any 
such principle is nevertheless erroneous under the Supreme Court's 
decision in United States v. Rosenblum, 315 U.S. 50 (1942), finding 
that there were "significant distinctions" between the facts there 


presented and those here involved (Tr. 312). 


In addition to the charter flights for foreign air carriers 


already described, ONA had, during the same period, entered into 
| 


2) similar contracts with domestic air carriers (Tr. 30:). Under 


——— TS 


11/ The Board rejected the contention that there could be 
no common carriage because there was allegedly no passenger- | 
carrier relationship between ONA and the passengers carried 
the wet lease agreements. It alluded to the fact that ONA engages 
generally in charter business to groups and further that the car 
riers with whom ONA contracted “are to be viewed no differently 
from other charterers insofar as their being members of the 


chartering public is concerned"(Tr. 309). 
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these agreements, ONA substituted its equipment and services in ful- 
fillment of passenger charter contracts for foreign air transporta- 
tion which the individual air carriers had been awarded pursuant to 
bids submitted hy them to the Military Bstablishment (abid.). While 
OWA performed! in each instance in accordance with the terms of the 
prime contract, its contract was with the prime contractor and it 
received its compensation from the prine contractor. The terms and 
conditions of CHA's contract were substantially the same as those of 
its contracts with the foreign carriers. 

CWA's principal contentions with respect to these substitute 
flights were the same as those urged with respect to its contracts 
with the foreign carriers and were rejected ty the Board upon the 
same grounds (Tr. 307-308). HA made the further argument, however, 
that the substitute flights were in any event covered by its existing 
acthority. This contention was predicated upon the fact that during 
the years involved OHA held a blanket exemption from the Board, 
awathorizing it "to engage in interstate, overseas, or foreign air 
transoortation of persons and property without limitation as to 
frequency and/or regularity pursuant to contract with any department 
of the Defense Department calling for air service in plane-load 


capacity . . ." (Order B-10788, November 27, 1956, quoted at Tr. 


312). The Board noted, however, that the exemption conferred by 


Order E-10788 was in terms made effective only if the carrier "is 
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| 
awarded a contract or contracts by a department of the Defense | De- 


partment for the aforementioned air transportation, and then only 


with respect to the particular transportation provided for by | 
| 


such contract" (Tr. 313). Since the transportation here involved 


was not performed pursuant to any contract between ONA and the 
Defense Establishment but rather pursuant to ONA's contract with 
the carrier for which it performed substituted service, the Board 
found that Order E-10788 conferred no authority for these 


12/ 
vperations. 


STATUTES INVOLVED 
The provisions of the Federal Aviation Act principally 


volved are set forth in the appendix (infra, pp. 37-38). 


SUMMARY OF ARGUMENT 
I 
Petitioner concededly held no operating authority cove: 
the operations conducted under the *lease® contracts with the | 
foreign air carriers. Thus, if these operations were performed by 
it "as a common carrier," NA was in violation of section 401 (a) 


of the Act. 


ee 
12/ OWA said that it had in effect a "call contract" with 
the Defense Establishment (Tr. 312). ‘The Board noted, however, 
that this alleged contract had not been made a part of the record, 
but that in any event “testimony concerning it was that it merely 
qualified ONA to fly a MATS flight, provided other conditions| were 
met, and was in no respect a contract with MATS for any particular 
air transportation" (Tr. 313). 
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CNA's business is common carriage and it has engaged widely 
in common carriage of passengers in the area here involved. While 
it is true that a common carrier may occasionally conduct operations 


which amount to private carriage, it is likewise true that this is 


possible only under limited circumstances because the general holding 


oat is usually considered applicable to all of his transportation 
activities. ‘Thus, the allegedly private carriage must be clearly 
distinguishable from his regular transportation business. In order 
to determine whether the operations in question satisfy this test, 
it is obviously necessary to consider them in the context of the 
carrier's entire business. 

The operations performed by ONA here were indistinguishable 
from its common-carriage activities, both in terms of the type of 
traffic and geographical scope. Similarly there was no distinction 
from an operational standpoint, the passengers being transported in 
its aircraft, under its direction and control, and pursuant to its 
safety authority. In fact, the only real difference was that the 
charterers here were other air carriers. As a matter of logic and 
law this does not distinguish the operations from ONA's over-all 
transportation activities. As the Board said, “carriers are to be 
viewed no differently from other charterers so far as their being 


members of the chartering public is concerned.* 


Py bees 
mr 

Even if the operations in question are not considered in the 

context of ONA's general transportation activities, it does not | 

follow that it was free to conduct them without obtaining authority 

from the Board. As the Supreme Court has recognized, a *lessor® 

may not as a matter of law take shelter under the regulatory status 


of the "lessee" for whom he carries. Accordingly, a "lessor* who 
has no authority to engage in common carriage may not transport 
traffic solicited from the general public and yet escape regulatory 
responsibility therefor upon the theory that the "lessee" who 
solicited (but did not carry) the traffic does have authority and 
is in law the carrier. Consistent with this principle, the air | 
transport industry and the Board have uniformly recognized that 
special authority from the Board is necessary when, pursuant to 
ftyet lease" contracts with other carriers, a "lessor® carrier 


proposes to conduct operations which, in terms of type of traffic 


or geographical scope, are not covered by its basic operating 


authority. ONA'ts reliance upon United States v. Rosenblum, 315) 


U.S. 50 (1952) is misplaced. That decision was predicated upon! the 


Court's determination of the congressional intent with respect to a 


statutory provision entirely unlike those here involved. While 


there are dicta in the Court's opinion which superficially appear 
to support ONA's contention here, those statements are inconsistent 


with prior and later holdings of the Court. 
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The same principles which govern the status of CNA in the per- 
formance of its "wet lease" operations for the foreign air carriers 
are applicable to its operations for the domestic carriers holding 
contracts with the Military Establishment. Further, the Board 
correctly held that the exemption granted by Order E-10788 did not 
confer upon ONA authority to conduct those operations. That order 
was spplicable only to a carrier holding a contract with the military 
for a particular transportation service. OMA had no such contract 


bere. 


ARGUMENT 
Introduction 

Section hOl(a) of the Federal Aviation Act (infra, p-38) pro- 
hibits a person's engaging in fair transportation" without first 
obtaining a certificate of public convenience and necessity from the 
Board. Air transportation’ means interstate, overseas, Or 
foreign air transportation" (section 101(10), infra, p.- 37) and 
these latter terms are further defined as "the carriage by aircraft 
of persons or property as a common carrier for campensation or hire" 
(section 101(21), infra, p. 37). It is undisputed that the operations 


in question involved the carriage of persons by aircraft for com- 


pensation or hire between points in the United States and points out- 
13 


side thereof, Thus, if the operations were conducted by ONA 

13/ Wader section 101(21) the geographical scope of “foreign 
air transportation" extends to service between "a place in the 
United States and any place outside thereof." 


aJaos 


"as a common carrier," authority from the Board was a condition pre- 
cedent to their legality. 


Reduced to its essence, petitioner's argument appears to be 


| 
that through the simple expedient of a charter contract with another 
carrier, a common carrier is engaged in private carriage as a matter 
of law despite the fact that the operations performed pursuant ‘to 
the contract do not differ materially from its over-all common-car- 
rier activities, either geographically or operationally. It also 
argues, in effect, that an air carrier may without Board authori- 
zation contract to provide services which another carrier is 


authorized to provide. We will show that ONA'ts position is with- 


out merit as a matter of law and fact. 


It was neces to consider the 
con’ Le} s 

er ac Ss soc 

ey were properly found to be ap hereof 


ONA's general business is the common carriage of persons) and 


property. As indicated in the counterstatement of the case (supra, 
p. 6), it not only conducts common-carrier operations of persons 

and property on a world-wide basis pursuant to its basic pases 
but, in addition, it has for years engaged in the transportatijon of 


charter groups of passengers between the United States and foreign 


eae | ee 

points. ‘These latter operations have been conducted under the 
authority of individual exemptions from the certificate require- 
ments of the Act, granted upon CNAs application. They have, 
moreover, been extensive. For example, as the Board found (Tr. 
307), in June 1958 alone OHA engaged in an average of one such 
operation every other day, and in August of 1959 it conducted 

more than one a day. ‘These operations were in the "identical 

area® in which the operations here involved were conducted (ibid.). 
In addition, a cursory sampling of the Board's orders granting 
exemptions for such operations discloses that ONA's clientele 

has been as broad as the public at large. Thus, ONA has sought 
and been granted authority to carry groups for such chartering 
organizations as the Watch Tower Bible and Tract Society (Order 
E-11995, December 5, 1957); the Student Government Council of the 
University of Michigan (Order E-1238h, April 18, 1958); the New 
York Young Democrats Club(Order B-12h96, May 1h, 1958); the Minnreg 
Veterans Association of Minneapolis (Order 2-12669, Jane 19, 1958); 
the Goodyear Employees Activities Committee of Akron, Ohio (Order 
E-12575, May 28, 1958); ‘the Department of Justice Recreation Ass'n. 
(Order Z-13391, January 1, 1959); the American Rocket Society 


(Order E-1338, Angust 13, 1959); and the Pittsburgh Chapter of the 


1:/ ONA's applications for exemptions, of course, constituted 
a recognition of the fact that common carriage was involved. 
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American Institute of Banking (Order E-14226, July 16, 1959). 
sum, it is clear beyond dispute that ONA has consistently engaged 
in common carriage of passengers to and from foreign points, ia 
held out that it does so as its course of conduct, and appears to 
have attempted to obtain the traffic here involved on its own 


behalf as a common carrier (Br., pp. 18, 20-21). 


ONA argues, however, that it is possible for a common carrier 
to conduct an operation which amounts to private carriage (Br., 
o. 11) and that its status here was that of a private carrier. True, 


a common carrier may on occasion operate as a private carrier. Rail- 


road C v. Lockwood, 17 Wall. 357, 376-377 (1873); Viking Air- 


lines et al., Noncertificated Operations, supra, 11 C.A.B. at|p. 


ho9. It is equally true, however, that this can occur only under 


very limited circumstances and conditions. As the Board said in 


Viking Airlines, supra, 


"not only mst such operations be entirely 
free from the elements that constitute 

common carriage, but they mst also be re- 
stricted, limited, and clearly distinguish- 
able from the carrier's general transportation 
business; otherwise such operations are an in- 
tegral part of the carrier's general 


Saya 


transportation activities and included in its 
ccemon-carrier enterprise"(11 C.A.B. at 
pe 809). 15/ 


Tms, it is necessary to consider the entire operations of the car- 
rier, the rationale being that his general holding out is, except 


15/ Wote also the Court!s statement in the Lockwood case 

Q7 will. at 377): 
"a common carrier may, undoubtedly, become a private carrier, 
or a bailee for hire, when, as a matter of accommodation or 
special engagement, he undertakes to carry something which 
it is not his business to carry. * * * Bat when a carrier 
has a regularly established business for carrying all or 
certain articles, and especially if that carrier be a cor- 
poration created for the purpose of the carrying trade, and 
the carriage of the article is embraced within the scope of 
its chartered powers, it is a common carrier, and a special 
contract about its responsibility does not divest it of the 
character.” 


The cther cases cited by OMA (Br., p. 11) bear cut the propo- 
sition that it is only in the exceptional situation that a carrier 
can successfclly maintain a dual status. Tims, in Ho ve 


& C. By. Co., 13 Oregon 352, 10 P. 628 (1886), the carrier 
= to eos plaintiff's dog although the carrier's tariff 
contained 2 rule that it would not carry dogs on its passenger 
trains. Nor do Terminal Taxicab Co. v. Kutz, 21 U.S. 252 (1916) 
and Chenery v. Assurance Corp.,  F. 2a 826 
(Cal, 1925) pe oner's cause. AS court pointed out 
in Fordhan Bus Corp. v. United States, 1 F. Supp. 712 (S.D.N.Y., 
19kT), cab was decided prior to Nebbia v. New York, 

291 U.S. 502 (loss) which held that there is ®no closed class or 
category of . . . business affected with a public interest." The 
case placed great emphasis upon the fact that the operations 

involved originated at off-route points. We have already shown 
that OA conducts extensive operations in the area in which its "wet 
lease" cperations were conducted. Furthermore, ONA has no established 
route, bat even if it did it is clear from section 40l(e) of the Act 
(29 U.S.C. 1371) that a carrier may engage in common carriage "with- 
out regard to the points named in its certificate." Finally, it is 
obvious that a carrier's status mst be tested by what it actually 
does, not by what it is authorized to do, either by its charter or by 
statate. 
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in rare cases, applicable to all of his transportation activities. 


To be sure, if one limits his view solely to a particular piece 


of business of any common carrier, he may fall into the error of 


concluding that such transaction is not common carriage. It is 
important to keep in mind, however, that the question for regulatory 


purposes is the status of the carrier, and not the status of the 
| 


various parts of its business considered on a piece-meal basis. 
Viewed as a whole, rather than a number of separate and unrelated 
items, his activities may satisfy the tests of a common carrier. 
Accordingly, any particular part of a carrier's operations mast, be 
considered against the backdrop of its entire business. Pacifiic 
Northern Airlines v. Alaska Airlines, 80 F. Supp. 592 (D.C. Alaska, 
1948). 


16/ In the cited case, the carrier was engaging in comion - 
carrier cargo operations between points in Alaska and points in 
the United States and also transporting persons on a charter basis 
and cargo on a contract basis which Alaska Airlines alleged was not 
common carriage. One of the contracts was a long-term contract with 
Birch, Johnson and Lytle, an association of contractors enga in 
extensive military construction within Alaska, which involved the 
carriage of explosives, among other things. The Court pointed |out 
that Alaska Airlines' operations mst be considered in their entirety 
and concluded that transportation under contract from the United 
States to Alaska of explosives and other property not generally or 
ordinarily carried by air and the transportation of fish and other 
traffic for particular patrons from Alaska to the United States, were 
such as might in themselves, if considered alone, be classed as 
private carriage for hire, but when considered in connection with the 
entire operations of the carrier, most of which was admittedly | common 
carriage, they must be classified as common carriage. In other words, 
such service was just another facet of the carrier's common-carrier 
service available to the public. 
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In this context, it is readily apparent that GNA's holding 
oat® argument (Br., po. 10, 13-17) is fallacious. The error lies in 
confining attention to the flights in question to the exclusion of 
the carrier's over-all transportation activities. It says that it 
did not advertise "its availability to carry passengers . - . 00 
these flights" (Br., p. 15). Over and over again it repeats the 
words "on these flights" in comection with the holding cut argument. 
Bot this proves nothing. No carrier holds cat that it will carry 
members of the general public on specified charter flights since such 
flights by definition involve the dedication of the entire capacity 
of the aircratt to the use of the chartering organization. What is 
important is that ONA generally holds itself out as available for 


foreign charter carriage to such members of the public as may desire 


to utilize its services and it is actually engaged in such operations 
18 


on an extensive basis. 


17/ We also note CHAts statement that fin each case, upon re- 
ceipt of a request from BOAC or KIM, petitioner had to determine 
whether it could make the plane available in light of its own needs 
for meeting its own contractual obligations . . . to furnish trans- 
portation service" (Br., P- 15). ‘This in no way advances its cause. 
i common carrier obviously carries only to the limit of its 
facilities. 


18/ Tre record contains no evidence of advertisements, brochures, 
radio camercials, etc. which would show the details of the manner in 
which ONA generally solicits traffic. In our view, however, such 
evidence is immaterial. In the first place, it is well established 
that a general holding out can be accomplished through a course of con- 
a@uct and the breadth of O#Ats foreign charter activities reviewed 
earlier in this brief is obviously enough to establish the requisite 
holding oat. Moreover, GiA conceded that those activities were a 
part of its general common-carriage activities. 
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In the light of its general transportation activities, it is 

clear that ONA was engaged in common carriage when it performed the 
operations in question. ONA was clearly engaged in common carriage 
of passengers between the United States and Western Europe as + 


part of its general transportation activities. In terms of the type 


of traffic and the geographical scope of the operations,there was no 


basis for finding that the "wet lease" operations were distinguishable 


from the carrier's other common-carrier activities or that they in- 


19/ 


volved a "special engagement" (Railroad Company v. Lockwood, supra). 
Further, as the Board found (Tr. 308), there was no "real distinction 
from an operational standpoint" between these operations and those in 
which it was admitted to be acting as a common carrier. In both cases 


the passengers were actually carried by OSA on its own aircraft, subject 


to its operational direction and control, and pursuant to its ow 


of the carrier's offic 

being flown from New York to Miami for maintenance at the 
base there. The Board emphasized that the flights were called for by 
legitimate operational considerations (p. 219), that no charge was 
made, and that the persons carried were mere guests of Pan American's 
officers and directors (p. 220). It concluded that a general holding 
out of charter service to groups should not be held to constitute a 
holding out of common-carrier service on an individual-fare 8 

(p. 220). In the instant case the flights ved were 0 same 
nature as those which were admittedly conducted as a common Te 
It may also be noted that in the Pan American case the Board specifi- 
cally reaffirmed the rule that the question mst be decided "in the 
light of the over-all business and operations of the carrier and the 
ert ra circumstances surrounding its activities" (18 C.A.B, at 
pe. 218). 
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safety authority (ibid.) In doth cases GA's operating specifica- 
tions were fully applicable (Tr. 43, 305). ‘Indeed, the contracts 
utilised in 1958 were precisely the same as those used when ONA 
contracted for any other commercial charter (Tr. kh) and the 
conditions included therein applied to these operations with in- 
material exceptions (Tr. lh-53). Even after the parties adopted the 
device of calling the contract an "aircraft wet lease agreement," 
there were no significant changes in the terms and conditions. 

In the final analysis the only distinction between the 
operations here involved and GHA's other common-carrier operations 
is that the members of the public with whom ONA here contracted 
happened to be camnon carriers themselves. There is no reason in 
logic why this should afford any basis for treating these operations 
any differently. As the Board said (Tr. 309), "carriers are to be 
viewed no differently from other charterers insofar as their being 
members o2 the chartering public is concerned.” This was clearly a 


correct statement of the law. See Fleming v. Chicago Cartage Co., 


160 F.2d 992, 99h (CA. 7, 1947)5 v. Seaboard Transp. Co., 


29 Cal. 24 782, 178 P. 24 hh (1947). Thus, "CHA's operations 
the answer to the contention that 


carried (Tr. 309). 

make this assertion in the 

terms and conditions" (e.g.,Tr. 

carrier" and that the "agreement is 

on his own behalf and as agent for all persons... - carried in the 

aircraft." Indeed, in McBride v. McN 243 Pa. 206,89 A. 1131, 

1132 (191:), cited by OMA (Er., p. 19), Court held thet the 
(footnote continued) 


| 
ee | 
under the wet lease agreements were not distinguishable from its 


general transportation business, . . . they were an integral part 


of the carrier's common-carrier activities, and . . . viewed in 


their entirety, all of [ONA'ts] operations were those ofa common 
21 


carrier” (Tr. 309). 
Sr em ened 


| 
chartering organization, "in making the contract became the avent 
of the passenger in the negotiation with the appellant {carrier}." 
It may also be noted that the court's holding in that case was| nov, 
as ONA would have it, that there is no distinction in the public 
liability of a common carrier and a private carrier for hire. On 
the contrary, the court's holding was specifically that the carrier 
there involved was a common carrier. 


21/ We note ONAts contention that the wet lease operations 
must be viewed as separable because a true equipment lease d be 
"recognized as a non-common carrier operation completely se rable 
from Petitioner's other operations" (Br., Pp. 22). The argument 
borders on the frivolous. If there were a true lease of its equip- 
ment, ONA would not be a carrier at all with respect to the en 
tions in which its equipment was used. Here there was no real 
lease at all and ONA obviously acted as a carrier of some sort. The 
question is thus whether it acted as a common carrier and in ac- 
cordance with established principles this must be determined in the 
light of its entire transportation activities. | 


We do not understand petitioner to rely upon United states 
ve Rosenblum, 315 U.S. 50 (1942) (Br., pp. 2-36) as a part oF its 
argument with respect to the propriety of considering its operations 
as a whole. In any event it obviously has no bearing on this} 
question, since the "lessor" there had no general common- er 
business. Thus, if the Board correctly found that the operations 
in question here were an integral part of ONA's over-all common- 
carrier enterprise, the Court need not concern itself with Rosenblum. 


| 
| 
| 
| 
| 


| 
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ying traffic solicited from the 
: mc 

OMA argues that if the operations here involved are viewed 
in isolation as it says they should be, ies, apart fron its general 
comon-carrier activities, there is no legal basis for the Board's 
exercise of regulatory control. Implicit in this contention is the 
basic premise that as a matter of law a "lessor" carrier steps into 
the shoes of the Messee® for regulatory purposes. 

within recent weeks the Supreme Court, in a case arising 
under the Motor Carrier Act, squarely rejected QNAts premise. United 
States v. Dron, __ U.S. __> 30 U.S. Law W. 1108 (Jamary 15, 1962). 
There,a mamofacturer utilised the equipment and services of owner- 
operators under so-called "lease" contracts for the carriage of its 
own products. The operations concededly would have been private 
carriage and hence not subject to regulation by the Commission if 
conducted by the company itself (as, in fact, they at one time had 
been). The “operation possessed 2 mmber of the hallmarks of a 
gumine lease of equipment and a gemine employment arrangenert,® 
many more, it may be observed, than can be found in the ONA "wet 
leases." Nevertheless, the Court noted that the owner-operators 
assumed "certain characteristic burdens of the transportation business," 


gach as capital investment in the equipment, risk of premature de- 


preciation of the equipment or catastrophic loss thereof, and operating 
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costs. The Court therefore sustained the Commission's determina- 
tion that the mamfacturer could not be viewed as the carrier 
(in which event the operation would have been private carriage 
not subject to regulation), because of its "belief that financial 
risks are a significant burden of transportation and its belief 

that such risks had been shifted by [the mamfacturer] to the 


owner- operators to an extent which rendered the sanctioning of the 


operation as private carriage a departure from the statutory design," 


and affirmed the Commission's order requiring the "lessor" to cease 
further operations without first obtaining authority therefor.| In 
sum, it is clear that a "lessor" who actually performs the transpor- 
tation does not as a matter of law take on the regulatory status of 
the "lessee" for whom he performs. 
To be sure, the Drum case was concerned with contract carriage 
(a category peculiar to the Motor Carrier Act) rather than common 
carriage, but the principle is equally valid where the problem is 
whether the "lessor" is performing common carriage. The Board has 
long recognized this, holding that "so-called tchartert or ‘contract! 
flights . . . may constitute common carriage because . . - traffic 
solicited or obtained from the general public by freight forwarders, 
brokers, travel and ticket agencies, other carriers, and other 
similarly situated persons is transported pursuant to contract or 
charter and the aircraft is operated under the control and responsi- 


bility of the carrier whose aircraft has been made available for the 


-&- 
transportation of sach traffic . . .* Standard A. L., Noncertifi- 


a 


cated Operations, 10 C.A.B. 186, 500 (1949). See, also, American 


Air Transoort, Noncertificated Ops., 12 C.A.C. 105, 120-111 (1950). 
There is abundant support for this principle in cases in- 

wolwing common carriage. Thus, in Globe Cartage Co., Inc., Com- 

mon Carrier Applications, 2 M.C.C. 547 (1943), affirmed sub nom. 

United States v. Hancock Truck Lines, 32) U.S. 77h (1925), the owner 

of a fleet of trucks transported freight pursuant to a single contract 

witt a single freight forwarder. In holding him a common carrier 


subject to regulation the Commission said (42 M.C.C. at p. 550): 


fhe facts which justify the requirement . 
that to be a common carrier there must be a 
holding out to transport for the general public 
are, first, that the forwarders dealt with the 
shipping public in general and did not Limit 
their activities to selected shippers, and, 
second, that applicants transported traffic of 
the shipping public in general which was 
assembled by freight forwarders as a result of 
the latters! undertaking to have the same 


vehicle." 
QA concedes that this is a correct statement of the law (Br., 
p. 22), but says that it is inapplicable where the "person obtaining 


the traffic is itself a carrier, engaged in soliciting business for 
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itself" because the principal-agent relationship is not necessarily 
present (naa. In effect, therefore, it is ONA's position that 
it may engage in the actual, physical carriage of passengers obtained 
from the public at large without submitting to econamic regulation 
by the Board so long as the one soliciting the traffic bas authority 
to conduct such operations. 

Apart from the fact that the foreign air carriers bere involved 
did act as intermediaries between ONA and the public by acting as 
agents for the persons carried, the answer is that GHA‘s position is 


contrary to established principles of transportation law. Thus, the 


Supreme Court has recognized that one who does not hold himself out 


as a common carrier is nevertheless a common carrier when, pursuant 
to contracts with other carriers, it performs a transportation serv- 


ice normally performed by the underlying carrier. United States v. 


Brooklyn Terminal, 2h9 U.S. 296 (1919); Union Stockyard Co. v. United 


States, 308 U.S. 77h (1945). See, also Willett Co., Extension of 


Operations, 21 M.C.C. 05 (190). Pollitt Contract Carrier Application, 


34 M.C.C. 566 (1942). It should be noted, moreover, that in the 
Broo Terminal case the Court specifically held that "a common 
carrier does not cease to be such merely because the services| which 


22/ Strangely, ONA concedes that the rule would be applicable 
where a carrier for some reason has overflow traffic which is| carried 
on the scheduled flight of another carrier (Br., p. 23). We po 
to understand how the situation is affected by the fact that the 
traffic is carried on a scheduled flight. 


a BB 


3% renders to the public are performed as 3@ + for another" (219 


U.S. at pp. 306-307, emphasis supplied). Farther, in American 


Trucking Asszs. Vv. United States, 3h U.S. 298 (1953) the Court 
held that operators otherwise exempt from econamic regulation 
under the Motor Carrier Act could be regulated when they undertook 
to perform operations under fleases* with common carriers which 
were similar to those here involved. The Court found that "it does 
not strain logic or experience to look upon" such arrangements as 
Stransfer[s], temporary in nature, of the carrier's authorized 
right to serve is specified area” (3hh U.S. at p. 311). 

whatever theory is adopted (and all are equally applicable 
to the facts here presented) the point is that a carrier may not 
transport common-carriage traffic for which it has no authority 
and escape regulatory responsibility therefor by contending that 
someone else who does have authority but does not perform the car- 
riage is nonetheless in law the carrier, any more than the owner- 


operators in the Drum case, supra, could escape regulation by 


——————— 

23/ This statement alone is a comlete answer to ONA's 
assertion that "if there is a principal-agency relationship 
in this case . « . BOAC and KLM are the principals and 
petitioner the agent® (Br., Pp. 23-2). 


It may also be noted that the Board and this Court have 
held that a group of persons may band together to provide a 
service and that the holding out of one is a holding oat by 


all. Twentieth © A. Le, Compliance Proceeding, 21 C.A.B. 
133, Dente Cer ae Ge ten Werth Inerieen ; NOM. Airlines 
ve Civil Aeronautics Board, 100 U.S. App. D.c. 5, or. od 
867° (1956), cert. demed 353 U.S. 941. 


—— 
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contending that the mamfacturer for which they carried would need 
no authority if it performed the operations Cae 
Consistent with this view, the industry as a whole has uni 
formly sought authority from the Board when "wet lease" operations 
were contemplated and the Board has uniformly taken jurisdiction 
ot such applications. See. e.g-, Transocean Air Lines - Scandanavian 
Airlines System, Order E-7012 (December h, 1952); Riddle Airlines - 


Aerovias Sad Americana, Order E-10162 (April h, 1956); Northern 


Consolidated - Wien Alaska Airlines, Order E-10307 (May 22, 1956) 


| 
2:/ Contrary to ONA's contention, and as the Supreme Court 
reco ed in the ser eine tS pH there are good 
reasons of regulatory policy i i principle. Regulation 
of competition is a primary purpose of the Act and this purpose 
will obviously be frustrated if a carrier is free, without Board 
authorization, to operate under the umbrella of the authority of 
some other carrier. In particular, the Board “has taken a very 
firm stand with respect to carriers performing flights for foreign 
carriers." Capitol Ai - Icelandic Airlines, Order E-1790k 
(Jamary h, TSe3). See, Ets, Seaboard & Western Airlines - 
linte Eireann TTA, Order E-71 amaary 25, 3 cc. 
Japan Airlines, Order E-1:520 (October 2, 1959). 
Tumerous foreign air carriers competing with a few American car- 
riers certificated in the transatlantic market. Arrangements ach 
as those here involved obviously have an effect upon the competitive 
relationships between the foreign and American carriers authorized 


to serve the market. It is the Board's duty to regulate this 
relationship in the public interest of the United States. 
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Overseas Nsticnel Airlines - KIM Royal Datch Airlines, Order 5-12328 
2 


(april h, 1958); Belair A.G., Order E-16042 (Octoder 28, 1960). 
Tis has been true, moreover, even when the contracts have contem- 
platec the long-term assignment of a definite aircraft by the 
®lessor® to the "lessee" and for a series of trips under circun- 
stances in which the "lessee* had far greater control of the oper- 
ations than the record discloses to be the case here. 5.g.> 
Transocean Air Lines - Infthansa Agreement, Order E-13718 (April 8, 
1959); Slick Sos - Japan Air Lines Agreement, Order E-1;520 


(October 2, 1959). Indeed, as the Board noted (Tr. 310), ONA 


2S/ The facts in a number of the representative cases are 
set forth in the examiner's initial decision (Tr. 260-265). 


‘The weight to be attached to this consistent practice is 
in no wise diminished by the fact that the proceedings culminating 
in these orders were not adversary in nature. Skidmore v. Swift 
& Co., 323 U.S. 13h, 10 (19th). Further, at Teast one such 
proceeding has been adversary. yr Line Enforcement Pro- 
ceeding, Créer E-7515 (June 26, ‘ 


26/ By 2 footnote (Br., p- 36), ONA suggests that the Board 
recognized a different rule in the last-cited order when it said 
that "a charter trip as defined in Part 207 does not include a 
charter for enotber air carrier." The reference is to ly C.F.R. 

207 which contains the rules governing the performance of "charter 
trips and svecial services" under section 0l(e) of the Act (hg 
U.S.C. 1371). That section authorizes off-route charter trips by 
incident to their ce: 
Board. The quoted language means 
trips for other carriers do 
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itself recognized the force of this principle on at least one oc- 
casion during the period here involved by seeking and obtaining 
authority to operate a round-trip for KIM Royal Dutch Airlines | 


carrying KLM passengers between New York and Western Europe | 
27 


(Order F-14081, June 19, 1959). 


| 
ONA argues at length, however, that this long-standing inter- 


pretation of the Act by the Board is at odds with the Supreme 
Courts decision in United States v. Rosenblum, 315 U.S. 50 (19h2), 
a case arising under the "grandfather" clause of the Motor Carrier 
Act. Rosenblum had hauled only for common carriers and principally 
for a single carrier between two points. The Commission had beld 
that he was not entitled to "grandfather® rights because his equip- 
ment had been operated solely under the common carrier's direction 
and control and subject to the latter's responsibility to the general 
public. The Supreme Court sustained the Commission's order but held 
that the matter of direction and control was immaterial because of 
the nature of the statutory provision involved, i.e., the «grand 
father" clause. It found that "Congress did not intend to grant 
multiple ‘grandfather’ rights on the basis of a single transporta- 
tion servicet (315 U.S. at pp. 53-54). Because Rosenblun's oper- 
ation was viewed as an integral part of a single transportation 
service, "the result would be to create in this case two services 
27/ See, also, Overseas National Aires - KIM poral Ditch 
Airlines Agreement, supra, er » Ap > . | 
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offering transportation to the public when there had been only one 


on the 'grandlather? date, without allowing the Commission to 


determine if the additional service was in the public interest” 
(p. 5h). 

As the Board pointed out (Tr. 310), the decision in Rosenblum 
ties turned on the Court's determination of congressional intent 
with respect to a statutory provision entirely unlike those involved 
a Indeed, the Court recognized in the Brooklyn Terminal case, 
supra, 2h T.S. at p. 309, that for other statutory purposes there 
can be two carriers with respect to a single transportation service, 
even where one of the parties is acting as the agent of what might 
be called the predominant carrier. 

Finally, CHA seizes upon the Court's statement in Rosenblun 
that ower-operators "were free to engage in such operations with- 
oat securing the authorization of the Commission" (315 U.S. at p. 56). 
Apart fron the fact that this statement was sheer dictum, the short 
answer is that American Trucking (supra, D- 26) and Drum (supra, 
p-22), both of which were subsequently decided, destroy any con- 
tention that such operators can escape regulation by the "lease" 
technique. 


—— 


28/ This is emphasized by the Courtis recognition that its 
decision did violence to the literal language of the Motor Carrier 
Act (315 U.S. at pp. 55-56). 
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In sum, the Rosenblum holding rests upon considerations 


peculiar to the statutory provision there involved and it thus! 


cannot be used as a basis for disturbing the long-standing 
judicial and administrative precedents under entirely different 
statutory provisions. Of particular pertinence in this connection 


4s the recent decision of the Court of Appeals for the Ninth | 


Ee eee 


Circuit in Las Vegas Hacienda et al. v- Civil Aeronautics Board 
No. 17,081, decided Jamary 16, 1962. Though the facts were 


different from those here presented, the basic issue was the same, 


| 
Lee, whether common carriage was involved. The court said: | 


"The term ‘common carrier’ which is central in 
this statutory definition of tair transporta- 
tion,? is an ancient one in our law and has 
been applied in many legal and factual contexts. | 
It is not surprising that the numerous decisions | 
defining the term are somewhat less than harmonious, 
The fact is that these precedents leave a con- 
siderable area of choice which the Board exercises 
in applying the broad definition of the statute to 
particular carriers to determine whether they are 
subject to regulation.. . . [W]e are to affirm the 
Board's action if it has ‘warrant in the record? 
and a reasonable basis in law." 


Ir. QNA's ra’ authority does not 
e 0 ‘ormance 0. of 
estion | 
| 
Having demonstrated that the Board correctly found that, the 
| 


operations in question involved common carriage, it necessarily 
follows from section 0l(a) of the Act that ONA was required to 


have operating authority issued by the Board. Insofar as the 
| 
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operations performed under contract with the foreign air carriers 
are concerned, it is undisputed that it had none and thus, as to 
those operations, the Board's order clearly mst be affirmed. 

OHA contends, however, that it had the necessary authority, 
if sach was required, for the operations performed on behalf of 


the carriers who had contracts with the Military Establishment 


(hereinafter referred to as "ATS," i.e., the Military Air Trans- 


port Service). This contention rests upon the provisions of @ 
Roard order granting to the supplemental air carriers a blanket 
exexption to carry MATS traffic under certain circumstances. 
Analysis of the order in the light of the facts of this case will 
demonstrate its lack of merit. 

It is true that at the time in question there was in effect 
a blanket exemption, applicable to all supplemental carriers, which 
anthorized them "to engage in. - - foreign air transportation of 
persons . . . pursuant to contracts with any department of the 
Defense Department calling for plane-lcoad capacities . . .* (Order 
B-10788, November 27, 1956). What petitioner does not tell the 
Court is that the exemption order went on to provide in unmistak- 
able terms that it was to have effect "only if such carrier is 
awarded a contract or contracts by a department of the Defense 
Department for the aforementioned transportation, and then only with 


respect to the particular transportation provided for by such 
contract® (emphasis supplied). 
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It is undisputed that ONA had no contract with MATS for the 


flights here involved. The contracts for those flights were | 


between MATS and the other air carriers and ONA's contracts were 
| 


with those carriers (Tr. 88). ONA had to look to the prime 


contractor for payment (ibid.). To be sure, there was testimony 
| 


that ONA held a "call contract" with MATS (Tr. 81). While the | 
carrier did not see fit to introduce this "contract® in evidence, 
testimony concerning it showed clearly that it did not authorize 


any particular transportation service. In explaining the nature 


of the contract, ONA'ts assistant vice-president testified as | 


follows (Tr. 92-93): 


"a, I think I can clear that. First of all, MATS 
comes out, or did at this point, with a yearly set of 
conditions under which MATS flights could be operated. 
This gave the specifications as to the interior con- 
figuration of the aircraft, types meals, cabin service, | 
and all other specifications required by them for any 
aircraft assigned to MATS business. 


‘Now, this contract was standing for the year. MATS 
then could come out with a request for bid on so many 
passengers from point A to point B. The carriers would | 
bid on this business and, if low bidder at that time, | 
they were awarded one trip, two trips, whatever it 
happened to be. 


"They had to be operated then in accordance with 
this basic contract. 


"Q, Then ONAts contract with MATS set out the 
conditions under which a subsequent contract with MATS 
would be operated; is that right? 


ta. That is right. 
nQ, I would like to ask you this question: 


| 


oi shs 
‘Did MATS come to Overseas National in any of these 
flights and ask you to perform because someone whom they 

hela a contract, another carrier, was unable to perform. 

"a, I cantt answer that.* 
In other words, the "call contract® contained the terms and con- 
@itions under which CNA would be required to operate flights for 
which it was awarded a contract. It did not authorize the flights 
bere involved since the other carriers were the ones which had 
been awarded the business. 

Under these circumstances, ONA's contention that Order E-10788 
authorised the substitute flights was properly rejected. The 
exemption granted thereby applied only to the "particular transpor- 
tation*provided for by a MATS contract. ONA had no contract with 
MATS for the particular transportation here involved. It is difficult 
to see how any other conclusion could be reached. In any event, the 
Board's interpretation of its ow order is entirely reasonable and 


that should be an end of the matter. Outland v. Civil Aeronautics 


Board, __—«s«*U.S. App. D.C. __s» 28 F. 2d 221, 228-229 (1960), and 


cases there cited; Boesche v. Udall, __ U.S. App. D.C. _ > FP. 


2a » (Ho.16,238, November 16, 1961). 
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CONCLUSION 


The Board's order should be affirmed. 
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APPENDIX 


The pertinent provisions of the Federal Aviation Act (72 Stat. 


731, 49 U.S.C. 1301 et seg) are: 


| 
| 


DEFINITIONS | 


Sec. 101 [72 Stat. 737, 49 U.S.C. 1301] As used in this Act, 
unless the context otherwise requires—— 


* * * * * 


(3) 
undertakes, 
other arrangement, 
That the Board may by order relieve 
directly engaged in the operation of aircraft in air transporta- 
tion from the provisions of this Act to the extent and for soch 


periods as may be in the public interest. 


* * * * * 


(10) “Air transportation" means interstate, overseas, or} 
foreign air transportation or the transportation of mail by aim 
craft. 


| 
* * * * * | 
| 


(21) "Interstate air transportation", "overseas air or 
tation", and "foreign air transportation", respectively, mean 
carriage by aircraft of persons or property as a common carrier for 
compensation or hire or the carriage of mail by aircraft, in com- 
merce between, respectively— 

5 | 

(a) a place in any State of the United States, or the | 
District of Columbia, and a place in any other State of | 
the United States, or the District of Columbia; or between 
places in the same State of the United States through the’ 
airspace over any place outside thereof; or between places 
in the same Territory or possession of the United States, 
or the District of Columbia; 


eae 


(b) 2 place in any State of the United States, or the 
District of Columbia, and any place in a Territory or 
possession of the United States; or between a place in 
‘a Territory or possession of the United States, and a 
place in any other Territory or possession of the United 
States; and 


(c) a place in the United States and any place outside 
thereof; whether such commerce moves wholly by aircraft or 
pertly ty aircraft and partly by other forms of transportation. 


* * + * * 


CERTIFICATES OF PUBLIC CONVEXIENCE AND NECESSITY 


Certificate Required 
Sec. hO2. [72 Stat. 754, h9 U.S.C. 1371] (a) No air carrier 
transporta 


unless there is in force a 


Overseas National saree Inc. v. Civil Aeronautics Board, | 

0. LO, erp rom unprinted record 

The following is a copy of the conditions of the 1958 contracts 
between Overseas National and the carriers for which it conducted 


the flights in question. They were apparently omitted from the 
| 


Joint Appendix es a result of the printer's misinterpretation of 
petitioner's designation. The conditions have been copied fron the 
contract of May 27, 1958,the first page of which will be found at 

pages 27 and 28 of the Joint Appendix and to which the testinany 
printed at pages 10 to 16 of the Joint Appendix refers. In tact, 
the conditions were the same in all of the 1958 contracts. 


TR. 125) 
CONDITIONS 


1. The Carrier will provide the aircraft at the commencement of 
the charter properly manned, equipped and fuelled and will so maintain 
4+ during the period of the charter. The operating persomnel are the 
servants or agents of the Carrier. | 


2, Deviation from any of the terms set out in the Schedule 
through the action or at the request of the Charterer may involve 
alteration of the charter price. 


3. Unless otherwise agreed, the charter price does not include 
automobile or other transport to or from airports, but all expenses 
of operating the aircraft, including remneration and expenses of 
operating personnel, operating costs, maintenance and repair expenses, 
airport dues and hangerage charges, are included in the charter price. 
The Charterer shall not be entitled to pledge the aircraft or the 
credit of the Carrier for any purpose 


| 


| 
miDtia | 
| 

lh. ‘Traffic Regulations (4f any) of the carrier are applicable 

to all Passengers, Baggage, and Cargo carried in the aircraft. |A 
copy of such Regulations (if any) may be inspected on demand at| the 
office of the Carrier, and the Charterer shall be ‘eemed to have 
notice of them, whether or not he shall have avaived himself of! his 
right to inspect them. The Captain of the aircraft shall have | 
complete discretion concerning the load carried and its distribution, 

as to whether or not a flight should be undertaken, and as to where 
landings should be made, and the Charterer shall accept all such 
decisions of the Captain. 


S. Carriage performed in pursuance of this Agreement shall be 
subject to the Conditions of Carriage contained in traffic documents 
of the carrier. | 


| 
6. For all carriage to which the Civil Aeronautics Act of 1938 
as amended, is applicable, the Carrier and the Charterer will each 
use his best endeavors to ensure that all the provisions of the 
said Act and all the obligations of the Carrier thereunder are duly 
observed. | 


7. The Carrier shall not be responsible for delay or prevention 
of the completion of this charter arising from any of the following: 
riots, strikes, lockouts, civil commotions, interference by any 
government authority, acts of war, blockade, acts of God, sanctions 
(financial or otherwise), fire, flood, fog, frost, ice, storms (in- 
cluding unusually severe weather conditions), epidemics, quarantine, 
requisitions of the aircraft or cargo, breakdown or accident to the 
aircraft (not resulting from lack of due diligence) or any other 
cause whatsoever beyond the control of the carrier. 


| 
| 
| 


8. Operating personnel are authorized to take orders only from 
the carrier, unless specific agreement has been made between the 
parties whereby certain defined instructions may be accepted by 
operating personnel from the Charterer. 


Pai 
9. If any delay in the commencement or completion of the! 


charter is caused by the Charterer or anyone acting on his behalf, 
demmrrage shall run against the charterer for such delay. 


| 
10. The Charterer is not entitled to assign this Agreement 
to any other party without the consent of the Crrrier or to sub- 
contract any part of the services contemlated hereunder. 


ll. ‘the Charterer will comply, and cause all passengers and 
owners of Cargo carried to observe and comply, with all Customs, 
Police, Public Health and other Regulations which are applicable in 
States in which landings are made. | 


12. The rules relating to liability established by the Con- 
vention for the Unification of Certain Rules relating to International 
Carriage by Air signed at Warsaw, Poland, on October 12, 1929, and 
all the provisions thereof and all other applicable laws shell apply to 
the carriage hereof insofar as the same is governed thereby. Except as 
otherwise provided in applicable laws the carrier accepts no ability 
whatsoever for death, injury or delay of passengers or loss or damage 
to or delay of their baggage or for loss or damage or delay in.the 


delivery of cargo. 


13. This Agreement may be terminated and cancelled forthwith 
by the Carrier by notice to the Charterer | 


(a) if the Charterer commits any breach of this | 
Agreement | 
(>) if the Charterer goes bankrupt (or if a comany goes 
into liquidation) or commits an act of bankrugtcy or 
enters into an arrangement with his creditors. 


Us. If the Carrier is unable to perform or complete any |flight 
journey or service contemplated by this Agreement, he shall be under 
no obligation or liability to the Charterer beyond the refund of the ” 
sum paid for that part of the flight, journey or service concerned. 


| 
| 
| 
| 
| 
| 


io hae 


15. The Carrier shall be entitled, but shall not be obliged, 
to substitute another aircraft for the aircraft specified in the! 
Schedule hereto. 


| 

| 
16. This Agreement is entered into by the Charterer both on 

his own behalf and as agent for all persons and the owners of all 

goods carried in the aircraft. | 
17. This Agreement shall be construed according to the law 

of the District of Columbia. 


The following is a copy of the terms and conditions of the 
1959 contracts which were likewise mistakenly anitted ty the printer. 
Tt is taken from the contract of May 22, 1959, the first page of 
which will be found at pages 39 and 0 of the Joint Appendix. An 


of the 1959 contracts contained the same provisions. 

| 
(TR. 133] 

WET LEASE TERMS AND CONDITIONS 


| 


1. ONA will provide the aircraft, completely manned as herein- 
above specified and adequately equipped for the performance of the 
wet lease flight described in this agreement. 


2. The Captain of the aircraft is in command of the aircraft 
and shall have complete authority and discretion concerning all 
matters with respect to the preparation of the aircraft for flight 
and flight of the aircraft. The Captain shall have complete discretion 
in determination of type and quantity of load to be carried or|not 
carried, the stowage and distribution of such loads, whether or not a 
flight shall be undertaken, where landing shall be made and not made, 
and all other matters relating to the operation of the aircraft. The 
Lessee shall not interfere with such decisions of the Captain. 


| 
| 
| 
| 
| 


= S-< 
3. Any deviation from the terms and conditions set out in 


lease made at the request of the Lessee or caused by actione of] <> 
Lessee shall be compensated by an increase in the lease vricc. 


lh. ONA shall be entitled, but not obliged,to obtain fron any source 
and to substitute equivalent service for the performance of any of 
the obligations it has undertaken under this wet lease. 


5, ONA may cancel this agreement without penalty or damages for 
such cancellation in the event QNA aircraft are requested or requisi- 
tioned for title or for use by the U.S. Govermment and in such event 
the unearned lease payments received shall be refunded to the Lessee. 


6. This agreement may be terminated and cancelled forthwith by 
ONA by notice to the Lessee 


(a) If the Lessee commits any breach of this agreement, 
or 


(>) If the Lessee goes bankrupt (or if a company goes 
into liquidation) or commits an act of bankruptcy 
or enters into an arrangement with his creditors, 


7. ONA shall have no responsibility or liability for any loss, 
damage, delay or prevention of the completion of this lease resulting 
from Force Majeure, seizure under legal process, govermental in- 
tervention, fire, fog, flood, umsually severe weather, riots or 
civil comotions, strikes, or labor stoppage (whether resulting from 
disputes between ONA and its employees or between other parties), 
war, or hazards or dange. S incident to a state of war, or any other 
acts, matters or things, whether or not of a similar nature, beyond 
the control of ONA. If QNA is unable to perform or complete ary 
flight contemplated herein, it shall be under no liability or 
obligation to the Lessee other than the refund of the porportionate 
part of the price applicable to the distance remaining unflown, pro- 
vided always thet ONA in such event will use its best efforts to 
find alternate or equivalent transportation for the remainder lof the 
journey, a reasonable time being allowed by the Lessee for ONA to 
comlete the journey with the original aircraft. 


~6- 


8. It 4s herety agreed that OWA is the carrier and that any 
sale of air transportation engaged in hereunder will be made by 
the Lessee. The Lessee will issue passenger ticket and/or baggage 
check forms to satisfy and make effective the provisicns of 
Chapter II, Sections I and II of the Convention for the Unification of 
Certein Rules Relating to International Transportation by Air held 
at Warsaw on October 12, 1929 (commonly referred to as the "Warsaw 

Convention") as such provisions relate to limiting of liability of 

the carrier for death or personal injury of passengers and for loss 

of or damage to baggage of passengers. Lessee further agrees to hold 
ONA harmless for any claims for liability in excess of the limits 
prescribed by the Warsaw Convention due to failure of Lessee tc make 


effective the aforesaid provisions of the Warsaw Conventicn. 


9, The rules relating to liability established by the Warsaw 
Convention and all the provisions thereof and all other applicable 
laws, shall apply to the carriage hereof insofar as the same is | 
geverned thereby. Except as otherwise provided in applicable laws, 
ONA accepts no liability whatsoever for death, injury or delay of 


passengers or loss or damage to or delay of their baggage or for 


loss or damage or delay in the delivery of the carers | 


10. Personal baggage in excess of the areas allowable as 
stated in this contract will not be accepted by CNA and CNA has no 
responsibility for such excess baggage. 


ll. Lessee is not entitled to assign this agreement to any other 
party without the consent of (NA. | 
12. This agreement is entered into by the Lessee both on his 
cwn behalf and as agent for all persons and the owners of all goods 


carried in the aircraft. 


13. In the event this wet lease covers carriage of cargos) 


-T- 


(a) ONA will position the aircraft, ready to receive 
cargo, two hours in advance of scheduled de- 
parture time and will allow two hours after 
actual arrival or scheduled arrival time, as may 
be amended, for off-loading. Any additional off- 
loading or on--loading time shall be assessed to 
the Lessee at demurrage rates specified elsewhere 
in this agreement. 


(b) Any dunnage, special equipment or separations re- 
quired shall be furnished, installed and removed 
at the expense of the Lessee. 

1s. All risks, costs, expenses and liabilities for injury ¢r 
damage to passengers, baggage, Cargo, aircraft, or airport properties 
or other property or persons due to the actions, negligent or other- 
wise, of any personnel carrying out the responsibilities of the 
Lessee hereunder, shall be borne by the Lessee. 


15. Lessee will comply, and cause all passengers and owmers of 
cargo carried to observe and comply with all Customs, Police, Public 
Health and other regulations which are applicable in States in which 
landings are made. 


16, This agreement shall be constrv2d according to the laws of 
the State of Delaware. The illegality or non-validity of any paragraph, 
clause or provision contained or referred to in this agreement shall 


not affect or invalidate any other paragraph or provision hereof). 


Board Orders: 


Order E-13391 (January 1, 1959) .. 
Order E-14338 (August 13, 1959) .. 
Order E-1,081 (June 19, 1959) . .. - 
Order E-1,226 (July 16, 1959) . ..- 


Statutes: 


Federal Aviation Act of 1958, 72 Stat. 731, 
49 U.S.C. 1301 et seq.: 


Sec. 
Sec. 


Sec. 
Sec. hOl(e) . 
Sec. 12... 


Board Regulations: 


1, C.F.R. 207 
1; C.F.R. 291 


